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TOPICAL INDEX TO SUBJECT MATTER 


An accounting in equity is not a matter of right and 
equity will not assume jurisdiction unless the 
accounting is of a very complex nature and char- 
acter. Between Messina and National, et al 

IONS 

A single or entire cause of action cannot be subdivid- 
ed into several claims. Marino.v. Wald 

Suit and judgment on part of a single cause of action 
bars suit thereafter for any other part. Marino v. 
Wald 

An action in negligence for injuries to the person can 
only be brought by the injured party unless some 
special statutory exception has been made and 
is expressly complied with. General Home v. 


Refusal to grant a continuance for the production of 
a witness is not an abuse of discretion where the 
witness was not subpoenaed and no excuse for 
failure to do so is given, or where the refusal was 
not harmful to the applicant. Gawales v. Gawales 346 


IDMINISTRATIVE LAW 


Oak ig ncamp Ra KEE 


The participation of a commissioner in adjudicating 
the guilt of accused on testimony part of which 
he has not heard, is fatal to the conviction. 
McAlpine v. Garfield 

Recovery from the United States under the Federal 
Tort Claims Act, by Leslie L. Anderson 

DULTERY 

Adultery must be proved by circumstances which 
lead the guarded discretion of a reasonable and 
just man to the conclusion of guilt. Wagner v. 
Wagner 

Where _~ proven circumstances reasonably admit 
of contradictory interpretations, that consistent 
with innocence must be accepted. Wagner v. 
Wagner 190 

Proof of opportunity without proof of inclination is 
insufficient. Wagner v. Wagner 

Wife and correspondent parked in secluded spot, 
without lights and after 20 minutes were found 
in back seat embracing each other—Held, insuf- 
ficent to establish adultery. 

DVERSE POSSESSION 

A right of way, whether created by implication or 
express grant, may be defeated by adverse pos- 
session. Between Nuzzi and Corcione 

Non-user alone will not extinguish an easement 
created by deed. Between Nuzzi and Corcione 78 

Authority to sign an agreement for the sale of lands 
may be conferred by parol, and such authority 
may be established, either by proof it had been 
expressly conferred, or by proof of circum- 
stances from which its grant may be reasonably 
inferred. Between National and Stokem 

An agent who withholds any material facts from his 
principal violates his fiduciary duty regardless 
of whether he has thereby obtained an advantage 
or damaged his principal. Between Carluccio 
and 607 Hudson St. 

Authority to sign an agreement for sale of realty 
may be conferred by parol and may be estab- 
lished either by proof of express authorizaiton 
or of circumstances from which the grant may 
be inferred. Between Zuendt and Eisenstein, 
Inc. 

A real estate broker who undertakes to find a pur- 
chaser for the owner assumes a fiduciary relation 
toward his principal to whom he owes absolute 
fidelity and good faith, and he is bound to disclose 
to his principal all facts within his knowledge 
which are material in the transaction in which 
he is employed. Between Devia Realty and 
Garibaldi, et al 

Where a real estate broker employed by the seller 
secretly agrees to secure the property for a pur- 
chaser for a consideration, the broker is account- 
able to the seller for any profit or income derived 
from his secret deal with the purchaser and must 
also pay back any commission received from the 
seller. Between Devia Realty and Garibaldi, et al 225 

The president of a corporation has no power virtute 
officii to alter or agree to the altering of provi- 
sions of a formal contract under seal entered 
into by the corporation itself. Between Yeskel 
and Murray Holding 

An act of the president of a corporation is not binding 
upon it unless it is shown to pertain to his official 
duty or to be within the scope of his <—w- 
ment. Between Yeskel and Murray Holding . 

OHOLIC BEVERAGES 

Equity will not enforce a contract to assign or trans- 
fer a liquor license or to otherwise control a 
licensee in the use of his license. Between Raw- 
lins and Trevethan 

A license to sell liquor is‘a temporary permit and not 
a property right. Between Rawlins and Trevethan 

Knowledge in the licensee is not essential to consti- 
tute a violation of the rule prohibiting the con- 
sumption of alcoholic beverages by minors on 
the licensee’s premises. Essex v. Hock 

The Commissioner has- no jurisdiction or authority 
to rule a person aS for employment in any 
licensed establishment; his power is limited to 
ordering the licensee not to employ such person. 
Kravis v. Hock 

IMONY 

A bill for specific performance will not lie to enforce 
a contract to pay alimony. Lum v. Lum ...... oe 


- 


Wagner v. Wagner 190 
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AMENDMENT 

Amendments may be granted at the trial to overcome 
variance between pleading and proof, which are 
not misleading to the adverse party. Del Vecchio 
v. Haflin Bus Co. 

Held, application to amend bill properly denied 
where the additional and independent contro- 
versy sought to be introduced is based on old 
events which could with reasonable industry 
and acumen have been discovered prior to the 
filing of the bill. Ditmars v. Camden 


APPEAL 
On appeal from a judgment of a court sitting with- 
out a jury, the appellate court will not review 
the proofs unless the trial court’s findings of 
facts are insufficient to support the judgment. 
Keehn, etc. v. Hi-Grade Coal 
Appellate Court Work in New Jersey by Hon. 
Frederic R. Colie 
In case of rulings pn evidence the grounds of appeal 
should state the name of the witness and the 
questions or answers objected to and ruled upon. 
Arnoff v. Chicarelli 
To obtain a review of trial errors, the grounds of 
appeal must set out the judicial action complained 
of, and a point is without force unless it rests on 
a well stated ground. Arnoff v. Chicarelli 
A judgment of the Supreme Court reversing a lower 
court and remanding the cause, is a final judg- 
ment from which an appeal will lie. Salvato v. 
N. J. Asphalt 
Findings of fact by the judge sitting as jury, on 
conflicting evidence, are conclusive on appeal. 
Underwood v. Katz 
Unless the constitutionality of a statute is involved, 
the refusal of mandamus is not reviewable by 
appeal. Finn v. Clifton 
Grounds of appeal based on rulings on evidence must 
state the name of the witness and the questions 
or answers objected to or they will not be con- 
sidered by the appellate court. Kearney v. 
Mallon, et als 
Exceptions embraced within a reason assigned on an 
application for a new trial are only available on 
appeal if expressly excinded by the court allow- 
ing the rule; mere abandonment of such reason is 
not sufficient. Cole v. Clark Products, et al .... 
A reason assigned on rule for new trial that the 
verdict was contrary to the charge is a bar to 
argument on appeal that there was error in the 
charge. Cole v. Clark Products, et al 
Objections to the court’s charge must be pointed out 
at the trial and appropriate exceptions taken 
if they are to be available on appeal. Stasi v. 
Nigro 
To justify reversal on the grounds the verdict is 
contrary to the weight of evidence, the court 
must be satisfied that the jury committed an 
injustice as the result of a plain and obvious 
failure to function within its sphere. State v. 
Mac Lean 
The question of the legality of the conviction and 
sentence does not become moot simply because 
the sentence has been served. Bower v. State .. 
A party who appears and participates in a hearing 
cannot on appeal, for the first time raise the 
objection that the vicinage rule was violated. 
Walker v. Walker 
The propriety of a leading question is for the discre- 
tion of the trial judge, and his ruling thereon will 
not constitute an appealable abuse of discretion 
unless it was prejudicial to the substantial rights 
of the losing party. Williams v. Guerreri 
Grounds not stated in the trial court to sustain the 
objection there made will not be considered on 
appeal. Williams v. Guerreri 
Questions going to jurisdiction or involving public 
policy may be considered on appe l though not 
raised below. Kravis v. Hock 
Points not raised or argued below cannot be first 
raised on appeal. Annett v. Salsberg 
Grounds of appeal must be filed in the Court of 
Errors and stated in the Notice of Appeal. Annett 
v. Salsberg 
appeal from a judgment of the Supreme Court 
affirming a judgment of a lower court, the proper 
ground of appeal is that the Supreme Court 
erred in giving judgment of affirmance instead 
of reversal. Annett v. Salsberg 
On appeal from a decree, great weight is given to a 
fact finding by the Court below and it will not 
be reversed if there was evidence to justify the 
conclusion reached. Gawales v. Gawales 
The ordinance in effect at the time of the disposition 
of the cause by the appellate court governs. 
Ridgewood v. Board of Adjustment 
Failure to take any steps to prosecute an appeal for 
seven years amounts to an abandonment thereof. 
Sebolt v. Scott 


APPEARANCE 

Provisions of Sequestration Act state effect of ap- 
pearances but do not alter rule requiring leave 
to file special appearance. Between Jacob and 
Jacob 

In Chancery, to appear specially, leave of court must 
first be obtained, and an appearance entered 
without such leave operates as a general appear- 
ance. Between Jacob and Jacob 

A special appearance in Chancery to question the 
jurisdiction of that court, must be regarded as a 
general appearance unless leave to so appear 
was first obtained. Jacobs v. Jacobs 


ASSIGNMENTS 
The assignee of a bond and mortgage takes subject 
to all defenses which exist in favor of the mort- 
gagor against the mortgagee. Between F. S. T. 

Corp. and Onorato 


On 


An aamgnennatt of a contract of sale of realty must 
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be in writing to be binding and must be exhibited 
to the vendor to be binding on him. Between 
Carluccio and 607 Hudson St. 

An assignee of a contract for the sale of realty which 
requires the assumption of a mortgage by the 
vendee, cannot compel the vendor to accept hi 
in place of the assignor. Between Carluccio and 
607 Hudson St. 

An action for breach of warranty founded upon a 
contract is assignable. Morgan v. Acme 

An action sounding in tort cannot be assigned prior 
to judgment. Morgan v. Acme 

An assignee of a chose in action takes subject to all 
set offs, discounts and defenses which the obligor 
has against the assignor before notice of assign- 
ment, but does not, without more, assume the 
liabilities of the assignor. Falkenstein v. Kussy 


An nilauiiesed claim against an assignor arising 
from a transaction separate and foreign to the 
claim assigned, is not enforceable against the 
assignee unless he was a party thereto or as- 
sumed the liabilities of the assignor. Falkenstein 
v. Kussy Co. 

Normally a bill for specific performance of a contract 
for the sale of lands may be maintained by the 
assignee of the vendee. Between Siesel etc. and 
Mandeville 

Where the contract calls for the bond and mortgage 
of the vendee, he cannot liberate himself from 
that obligation by an assignment of the contract. 
Between Siesel etc. and Mandeville 

Neither a general clause against assignments nor "a 
general rule against assignments bars assignments 
by operation of law. Between Siesel etc. and 
Mandeville 

An assignment printed on a lease which states the 
assignor assigns “all his rights, title and interest 
in the within lease”, assigns an option to pur- 
chase contained in the lease as an integral part 
thereof. Between Levin and Nedelman 

ATTACHMENT 

Attachment will not lie for unliquidated damages. 

Freedman v. Mandelbaum 
ATTORNEY AND CLIENT 

An attorney representing the executor or trustee 
cannot purchase the estate property and retain 
it against the dissent of parties in interest, not- 
withstanding the transaction was in good faith 
and the price fair and adequate. Between Pres- 
byterian and Plainfield Trust, et als 

Communications by a client to his attorney consulted 
in such capacity, or by the attorney to the client, 
are privileged and protected from disclosure 
unless the privilege is waived by the client. Rus- 
sell v. Second Natl. Bank 

ATTORNEYS 

The provision of Rule 5E that service of clerkship 
counts only from the actual filing of the certifi- 
cate of commencement, enforced. Re John S. .. 

ATTORNEY’S LIENS 

The statutory attorney’s lien conferred by R.S. 2:20-7 
for the services and disbursements embodies 
the common law special or charging lien. 
Atanasio v. Silverman 

An attorney should diligently and technically assert 
and protect his lien. Atanasio v. Silverman .... 

Held, the attorney’s lien,, if any, on the judgment 
secured against the defendant is paramount to 
the right of set-off of the defendant against the 
plaintiff. Atanasio v. Silverman 

The existence of a cause of action in the client at the 
time summons and complaint is served, is a pre- 
requisite to an attorney5s lien under FP. S. 2:20-7. 
Culnen v. P. S 

AUTOMOBILES 

If the operators vision is destroyed by the headlights 
of oncoming cars, it is his duty to stop his car 
and endeavor to adjust his vision before proceed- 
ing. State v. Kellow 

AVIATION LAW 

The granting of a license to operate an, airport does 
not bar chancery’s power to enjoin its operation 
if it constitutes a nuisance. Between Oechsle 
and Ruhl 

The Legislature has given the Aviation Commission 
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authority to pass on location of airports insofae. - 


as health or safety is concerned and the Court 
of Chancery will not interfere with such a de- 
termination. Between Oechsle and Ruhl 

The Aviation Commission does not have authority 
to consider complaints that a prospective airport 
will interfere with the comfort of neighboring 
residents. Between Oechsle and Ruhl 

RS. 6:1-1 et seq. does not present an adequate remedy 
at law where the complaint is that the airport 
will constitute a private nuisance. Between 
Oechsle, et al and Ruhl 

BAILMENTS 

The relationship of bailor and bailee does not exist 
unless there is some control in the bailee. 
Friedman v. Buffanti 

Held, proof that defendant moved the stored goods 
to accomodate another customer and required 
order -slips to release the goods, established 
sufficient control in him to support a finding 
of a bailment relation. Friedman v. Buffanti .. 

BANK ACCOUNTS 

Where one adds the name of another to his savings 
account and makes it payable to either or sur- 
vivor, a presumption is raised that a gift inter 
vivos was intended. Stiles v. Newschwander .. 

In the absence of evidence contra, the presumption 
of a gift in praesenti drawn from the form of a 
joint or common savings account, stands; but 
where the evidence affirmatively shows a con- 
trary intention or that there was no intention 
at all, one of the requisites of a gift inter vivos 
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Page Two 
is wanting, and the presumption falls. Stiles v. 
Newschwander 
- BANKRUPTCY 
A listing of a creditor by name and city, without 
street address, held duly scheduled in absence of 
proof that notice to the creditor was returned 
undelivered. Schill v. Larsen ................. 51 
Scheduling of a creditor as “Fred” — instead of 
Frederick—” held insufficient to invalidate the 
SRERNES CORRIRIN 5 ESNEOONT 05. Soo ono once 6s s'a0.0s 51 
BANKS 
A state court is without power and authority to 
grant preliminary restraint against a national 
bank in a cause relating to the internal govern- 
ment of the bank. Between Bochman and Ist 
PSMAINERN RUNS BROTURE os 5:5 '6-0'0:6 0-0: 0's. '0's,0 vie 510-00 30 
Testator drew checks on a joint account payable to 
either or survivor, which checks were not pre- 
sented for payment until after testator’s death, 
Held, the surviving joint tenant is entitled to the 
funds in the account, and the testator’s will can- 
not control the disposition thereof. Between 
Straut and Hollinger 
BAR ASSOCIATION 
Annual Committee Reports 
Mid-Winter Committee Reports 
BAR EXAMINATIONS 
Attorney’s Exams, April 1947 
Attorney’s Exams, October 1947 
Counsellor’s Exams, April 1947 
Counsellor’s Exams, October 1947 
BENEFICIAL ASSOCIATIONS 
Held, the provisions in the by-laws of the Association 
requiring surrender of old benefit certificate or 
proot of loss thereof before a new certificate is 
issued, is for the benefit of the Association and 
may be waived by it. Duffy v. Duffy 
In the absence of a special provision of law or of a 
rule of the Association to the contrary, the 
naming of a person as beneficiary in the benefit 
certificate of a fraternal benefit association con- 
fers not a vested right, but an expectancy merely 
which may be defeated at any time by the 
insured member. Duffy v. Duffy .............. 399 
BONDS 
Annual premiums on an administrator’s bond, pay- 
able “until the corporation shall be furnished 
with conclusive legal evidence of its discharge 
from liability thereunder” cease when the pro- 
bate court duly makes the order of discharge 
of sureties contemplated by R.S. 3:8-17. National 
v. Giffoniello 


Chace De eae kee A we wah AS Boe 102 
Where, after bond is posted, an additional cause of 
action is added by amendment, it is premature 
to discharge the bail pricr to final hearing since 
recovery may be on the original cause. Tracy 
v. Tracy 
The liability of a surety on a bond is limited to the 
cause of action on which the bond was given. 
Tracy v. Tracy 
~ BROKERS 
Agreement called for payment of commissions on 
execution and delivery of agreement of sale; 
purchaser signed but would not deliver until 
seller’s wife also signed; she refused and pur- 
chaser withdrew: Held, no cause of action in the 
broker. Womersley v. Nicosia 
CAPIAS 
Under 2:27-72 (d) a capias ad respondendum 


may es upon proof to the satisfaction of a 
Supreme Court Commissioner that there is a 
debt or demand founded upon contract and that 
defendant fraudulently contracted the debt or 
incurred the demand. Van Norman v. Sertell .. 
Where plaintiff's affidavits established a prima facie 
case for issuance of a capias ad resp., the burden 
is on defendants to show the affidavit is untrue. 
Van Norman v. Sertell 
Held, capias ad respondendum was properly issued 
where plaintiff purchased defendants’ business 
in reliance on their fraudulent representations 
as to debts and gross business. Van Norman v. 
Sertell 
An affidavit showing a stabbing and assault but not: 
alleging permanent injury or crippling does not 
bring the case within the meaning of a mayhem 
and is insufficient to support an order to hold to 
bail in a civil action. Fixter v. Luiz ............ 383 
To justify the issuance of a capias ad respondendum 
in a tort action, the affidavit must show a mayhem 
or an outrageous battery akin to mayhem. Fixter 
v. Luiz 
CARNAL ABUSE 
An injury to the female genital organs is not an 
essential element of the crime. State v. Mac- 
PN ee akinie LAN Rese R SRA GSE ON Ee MON Cer 
Carnal abuse is an act of assault or debauchery of 
the female sexual organs by the genital organs 
of the male without penetration. State v. Mac 
SUR ies sco ci ats bea cic pie wiea istanhele lp iw's Siw bivik os Be so 
CEMETERIES 
Lands of a cemetery association laid out in lots and 
dedicated to burial purposes are not subject to 
sale to satisfy a mortgage debt, though there 
have been no interments in parts thereof. 
Between Abramowitz and Washington Cemetery 67 
The exemption of cemetery lands from execution is 
effective whether the execution emanates from 
a judgment at law or froma decree of the Court 
of Chancery. Between Abramowitz and Wash- 
ington Cemetery 
Lands owned by a cemetery corporation are exempt 
from taxation though not actually used for burial 
purposes if they are in actual use as a cemetery 
or are within reasonable contemplation of being 
so used, or work has been done thereon for the 
imminent purpose pe so using the property. 
Between Morland and Mt. Lebanon Cemetery 
When a cemetery corporation has complied with the 
statutory requirement for exemption from taxa- 
tion, the exemption follows. Between Morland 
and Mt. Lebanon Cemetery ...............-+4+- 
CERTIORARI 
The writ should be directed to the person who has 
legal custody of the records to be certified, and 
when court proceedings are involved, should be 
directed to the Court and not to the judge or 
clerk. Tetro v. P. S. 
The writ should be entitled in the name of the appli- 
cant as prosecutor or plaintiff and the adversary 
as defendant. Tetro v. P. S. 
Parties whose rights are affected must, in some formal 
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manner, be seasonably notified of the allowance 
+ and sealing of the writ. Tetrov. P.S........... 78 
Certjorari will not issue to review a judgment in 
ich prosecutor no longer has an interest. Tetro 
Wat eee ccs cGincsumidcls ese beeuae bees ee 
Certiorari will not lie to review a mere administra- 
tive order issued under a valid ordinance. Inde- 
pendent v:: Cotmnbert o.oo. 356050 cacc0crcebevies 99 
Certiorari will not lie where there is another adequate 
and effective rernedy, equally speedy. Inde- 
pendent v. Cuthbert 
The court will not review an exercise of judgment 
by an administrative body within its jurisdiction, 
in the absence of bad faith or dishonesty. Boult 
v. Bd. of Education 
An application for certiorari to remove an indictment 
to the Supreme Court for the purpose of moving 
to quash is addressed to the court’s discretion. 
State v. Blusewicz 
Certiorari to remove an indictment to the Supreme 
Court for the purpose of moving to quash will be 
denied where the questions sought to be raised 
may be more expeditiously disposed of with 
equal protection to the defendant by a challenge 
to the array in the Court of Oyer and Terminer. 
State v. Blusewicz 
A private individual has no standing as a resident or 
taxpayer to seek a writ of certiorari to review 
a finding for or against another in a proceeding 
under an indictment. State v. Longo 
Certiorari will not lie to correct an opinion, however, 
hurtful it may be; an order, judgment or deter- 
mination affecting the right of the applicant is 
necessary as a foundation for the writ. State v. 
DARED i y-c love p sv re lsiacore kre ate lara praiel nie se ote -wate cae 
Depositions taken after the allowance of the writ 
are not available to substantiate the right alleged 
to have been arbitrarily denied. Ridgewood v. 
Board of Adjustment 
CHANCERY PLEADING 
In the absence of allegations that the corporation 
is insolvent, or has suspended its business for 
lack of funds, or has been operating at a loss and 
prejudicial to its creditors and stockholders, a 
prayer for a statutory receiver cannot be granted. 
Between Messina and National, et al . 279 
CHANCERY PRACTICE 
Provisions of Sequestration Act state effect of ap- 
pearances but do not alter rule requiring leave 
to file special appearance. Between Jacob and 
Jacob 
The law processes should be exhausted in aid of a 
judgment before Chancery jurisdiction is in- 
voked. Between Robinson and Hodge, etc. ...... 29 
In Chancery, to appear specially, leave of court must 
first be obtained, and an appearance without 
such leave operates as a general appearance. 
Between Jacob and Jacod: «....0:..ci06eccssessecenes 29 
When the owner seeks to invalidate a tax sale and 
confirm his own title, he should as a condition 
precedent to obtaining the equitable relief sought, 
reimburse the purchaser for the taxes, penalties, 
interest and cost which he has paid and which 
were justly chargeable against the premises. 
Between Merewood Inc. and Denshaw 
The Chancellor, or Vice Chancellor acting for the 
Chancellor, has the power to refer any matter 
pending in the court at any time to a master for 
consideration and “to report” or “to advise”. 
Between Blachman and Pink, et al ............ 46 
Equity will léok beyond the apparent authenticity 
and efficiency of a written instrument in order 
to prevent fraud or oppression. Between West- 
cott and Konstantynowicz 
When a cause is heard by a Vice Chancellor or a 
Master pursuant to a reference, the Vice Chancel- 
lor is pro hae vice the Chancellor and the Court. 
In re Caruba 
The right to have a decree opened or vacated does 
not belong alone to the apparently unsuccessful 
party. Between Wilkes and Brennan 
A suit in Chancery is not actually commenced until, 
after filing the bill, subpeona is taken out and 
served, or a bona fide attempt is made to serve 
it. Between Ewald and Fairchild 
Where a bill to foreclose is filed based on default in 
payment of taxes, an answer alleging payment 
of the taxes the day after the bill was filed and 
before subpeona had been received by the sher- 
iff, will not be stricken, but the cause will be 
held for final hearing to determine whether it 
would be inequitable to permit complainant to 
maintain the bill. Between Ewald and Fair- 
1 Pn nt mnCe eae crete byte Wits 1 Pare MES nee 
Except in rare cases and under peculiar circum- 
stances, equity will not finally determine the 
validity of municipal ordinances. Between Ian- 
NENA: and PISCAAWAY. +6 ¢.5o:55 = cuscinsse wate ea ees 
While equity will not ordinarily exercise its jurisdic- 
tion when the defense of waiver of breach of 
covenant is pleadable in a common law action, if 
that action is of a summary nature, where there 
is no appeal on the merits, it will entertain the 
defense and stay the law action. Between Schwarz 
and Sorbello 
Whenever it appears that the conduct of a landlord 
is oppressive and unconscionable, equity will en- 
certain an application to prevent a forfeiture. Be- 
tween Schwarz and Sorbello 
A special appearance in Chancery to question the 
jurisdiction of that court, must be regarded as a 
general appearance unless leave to so appear was 
first obtained. Jacobs v. Jacobs ................-- 
An application to hold one in criminal contempt for 
disobeying an order of the Court of Chancery 
cannot be made in the original cause but must 
be made by petition in a separate action entitled 
“In the matter of etc.” Between Patco and Wil- 
son, et als 
Where one party resides in Union County and the 
other in Monmouth County, it is not a violation 
of the vicinage rule to have the matter heard in 
the Union County vicinage. Walker v. Walker... 
Chancellors Testimony for Retention of a Seperate 
Chancery 
A counterclaim presenting a purely legal question 
for which there is an adequate remedy at law, 
will be dismissed though Chancery may have 
jurisdiction over the main cause. Between Caw- 
thorne and Seeger 
The remedy at law for a creditor against his debtor, 
or to test the validity of a corporate election, or 
to recover on an actiom grounded in deceit, is 
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adequate, and equity will therefore not take jur- 
isdiction. Between Messina and National, et al . 
While Chancery has authority in a proper instance 
to permit inspection and order discovery, it is 
also bound to protect defendants against undue 
a ee into their affairs. Blackman v Pink, 
et als 
Appointment of a master with investigatory powers 
held premature where complainant’s right to 
recover is in doubt. Blackman v. Pink, et als . 
Complainant’s petition to dismiss his bill presented 
after a motion by defendant to dismiss the bill, 
is not a voluntary dismissal within the meaning 
of R. S. 2:29-130. Dorf v. Hill Bus 
Where a bill under Chancery’s inherent jurisdiction 
requires a determination of legal title to realty, 
the bill will be retained and the fact question of 
title sent to a law court for decision. Brannan 
v. Meade 
Chancery has no jurisdiction to determine the legal 
title to realty. Brannan v. Meade 
Time for appeal having expired, the Court is with- 
out power to reopen a decree except for newly 
discovered evidence or on some special equity 
that would give the court discretionary power 
to make the order. Between Matarrese and Mat- 
arrese 
Held, failure to appoint guardian ad litem for absent 
defendant residing in enemy country, together & 
with proof that the bill in partition misrepre- 
sented the income from the property and that 
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complainant sold the property within four 
months for $3,000 after purchasing at Master's A 
Sale for $500, is a sufficient showing of special 
equities to justify reopening the decree. Between  ~— P 
Matarrese and Matarrese .......s0s0.s0scessdecs | 


A final decree can only be opened after time for ap- | _ 
peal, for newly discovered evidence or on some 
special equity. Between Franklin and Muster, 
et a 1 

Newly discovered evidence sulilicient to justify re- 
opening a final decree must be not only newly 
discovered, but must be evidence which could 
not have been discovered by the exercise of 
reasonable diligence at the time of hearing. Be- | — 
tween Franklin and Muster, et al ...... cide 

Failure to allow proper credit for rents collected or |)” 
for waste, and error in calculation of interest 
are not such special equities as will justify open- A 
ing a final decree after expiration of time for ap- 
peal. Between Franklin and Muster, et al 

While equity has jurisdiction in cases involving | © 
equitable fraud, it does not ordinarily exercise ~ A 
that jurisdiction to interfere with defense at — 


Th 


aes 


a. 


law where the issue is essentially legal and a 

full remedy can be had at law. Between Gito- Th 

mer and: US. 5: Casialiy oc <cneccsaceseedces pe 
The maxim that “He that hath committed iniquity Th 


shall not have equity” will not be applied where 
conscience, natural justice, and the public in- 
terest, require that it be suspended. Between 
Hansen, et al and Local 373, et al ............ const 
A so-called title plant has a peculiar value for | AF 
which adequate compensation cannot be obtain- | 7 
ed at law and equitable replevin will lie for the "4 
recovery thereof. Between Coven and First Sav- 4 
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CHARITABLE TRUSTS Th 

Under R.S. 15:14-7 et seq. a sale of corpus éf a rik : 
charitable trust must be reported to the Chan- ( 

cellor for confirmation before a conyeyance is ) The 


executed. In re Ist Methodist Church of New 
PSEONSWICK ose ces soaker o eoxbln lent aaa 
Under the statutes, sales of corpus of charitable 
trusts are subject to the supervision of the Chan- © 
cellor to the end that the trust receive the great- 
est possible benefit and neither the good faith of 
the parties, the approval of all interested, nor 
the execution of an agreement of sale are binding 





on him. In re Ist Methodist Church of New | 
BSUS WOR wisi 54:5:5 50a ek ee OR ORO RSE 3 
CHARITIES : 
The fact that a person is paying for benefits received’ | The 
from a charitable institution does not effect 
the rule of immunity of such institutions from 
suits for negligence. Fair v. Atlantic City Hos- 
RACAL octet ee eas. . «weno ee eee t 
A charitable institution is not liable to a recipient The 


of its benefactions or the Lenoficiaries of the in-  ~ ; 
stitution for negligence of its servants or officers. © 
Fair v. Atlantic City Hospital : 

A charitable institution is immune from liability to 
its beneficiaries for negligence of its servants 
but is not immune from liability to strangers to 
its charity. Rose v. Fitkin, etc. ! 

A beneficiary of a charitable institution, within the 
meaning of the rule granting immunity from 
liability for negligence, is a recipient of its 
bounty; one who has received a benefit or ad- | 
vantage from it. Rose v. Fitkin, etc. ............ : 

Held, a private nurse employed in a hospital is not 
within the hospital’s exemption from liability 
for negligence though she was trained by the 
hospital and received employment through its — 
free registry service. Rose v. Fitkin, etc. ....... cs 

CIVIL SERVICE 

Where there is no other official who can legally try 
the charges, the designated official is obliged to 7 
try same though his qualification is challenged 7 
on the ground of bias or prejudice. Gallena v. 
Scott 

The fact that a superior officer has reprimanded or 
disciplined a subordinate does not per se dis- ; 
qualify him from trying charges duly preferred ; 









against the subordinate. Gallena v. Scott ....... cl 
COMMISSIONS o 
Broker is precluded from recovering commissions al 
from seller if he was acting in behalf of buyer The 

and failed to disclose such fact. Gabriel v. Glick- su 

TAAG ass 5 cz aak aioe ten ole tial au ee e} 

In absence of provisions to contrary, brokers com- ci 
missions ere payable on execution of binding Judici 
contact of sale. Gabriel v. Glickman ......... Any |. 
Agreement called for payment of commissions on of 
execution and delivery of agreement of sale; th 
purchaser signed but would not deliver until co 
seller’s wife also signed; she refused and pur- ce 

chaser withdrew: Held, no cause of action in the eff 

broker. Womersley v. Nicosia rt ey es Time 
COMMON CARRIERS of 
Evidence that bus was denna 4 ft. from curb at se 
dark corner though there was nothing to pre- Be 
(Continued on next page) wed 














-% vent driver from pulling to curb, raises question 
nee of fact as to negligence. Del Vecchio v. Haflin ym 

; oS aa Ae Soll eed aCe are ey See eee 
Fes It is the duty of a common carrier to stop the bus 
ink at a point where it is reasonably safe for the 

7 passenger to alight. Del Vecchio v. Haflin\Bus 
oars TS ey ON oc wana s.cisre + o> cigs gen eRe 46 
yers 

to )MPETENCY pari 
we The presumption of law is in favor of competency 
ited and the burden of proof is upon him who denies 
bill, it. Between Newlock Realty and Romano, " 
ling eR ke ES Cer eres SE 17 
ye In the absence of fraud, even though a person may 
tion be enfeebled by disease or subject to periodical 
ity, mental aberrations or deficiencies, if he, at the 
1 of time of the questioned transaction, possessed 
nan sufficient mentality to fully comprehend the 
eg nature and effect thereof, his acts will be valid 
egal F and binding upon him. Between Newlock Realty " 
sanea Peete ME OE GL 5 sine ein sc vee a vies pete cecceeees 17 
ith- The question of the competency of an infant under 
wly 14 years to testify is for the trial court. State v. 
uity # eee res he picisns ie slad dpa amneae 179 
wer DNDEMNATION 
lat- Mandamus will issue to compel a city to prosecute 
seem condemnation proceedings where the city has 
sent taken lands without payment and incorporated 


her | 7 them into an authorized public use, and the stat- 
4 ute authorizes the City to initiate condemnation 


re- 
that proceedings but does not so authorize the land 
our 4 GWHEE. TOWER: V. DICWATE «6.66 occ sc casiew cciesers 331 
er’s A fee simple absolute cannot be acquired by con- 
cial : demnation. Summerill v. Hunt ................ 354 
een _—«C- Property taken under condemnation for a public use 
eae ¥a reverts to the former owner when the use 
ap- , éeases. Samomerill v. Tiunt .......... 60200008 cece 354 
ome CONFLICTS } 
ter, An, assessment against policyholders made in re- 
ee ceivership proceedings in a sister state bars a 
re- : resident policyholder from questioning the valid- 
wly ity thereof but does not bar personal defenses 
yuld such as error in the method of calculating the 
of amount of his assessment. Keehn, etc. v. Hi- 
Be- : ES EE ORS BRP OCT Preeeereeeee 4 
... #)) The New York law as to a cause of action is con- 
| or a trolling where the accident occurred in New 
rest ES OE a 2 eee ee 118 
en- A decree of divorce of a sister state will not be in- 
ap- validated on the ground of fraud unless the fraud 
cigs charged is established by clear and convincing 
ing | | evidence. Meade v. Muller .................+.4- 129 
cise A stranger to a divorce decree may question the 
at validity thereof in an action wherein the effect of 
da the decree is material. Meade v. Muller ...... 129 
ito- The ordinance prevailing at the time of decision by 
£44 the appellate court is controlling. Krugman v. 
Fi @acachee eee at 263 
ere The I. C. C. has no power to rule on the manner of 
in- Gm calculating franchise taxes levied on railroads by 
een fall this state, In re DL & WAR R.. ooo ccccecees 421 
NSTITUTIONAL LAW 
for | | A proper exercise of the police power is valid though 
ao | such exercise may result in the regulation of 
the fam constitutional liberties and deprivation of certain 
ane Mite MEOUGCS VY. COODOE aici c's cccasisccssisecness 10 
-* Ordinance barring sound trucks and amplifyers held 
" fe constitutional. Kovacs v. Cooper .............. 10 





The freedoms of speech and assembly are not abso- 


f a lute but may be curtailed under a reasonable 
an- & exercise of the police power. Kovacs v. Cooper... 10 
pS The right of trial by jury does not extend to actions 
yew for penalties for offenses of minor character 
eee unknown to the common law. Annett v. Sals- 
able ee fee aia signed aiess aca el meen eet 51 
an- Statutes regulating the use of property, which bear 
“at a real and substantial relation to public health 
1 of or general welfare, are within the police power 
nor and do not violate the 14th amendment. Annett 
ling NN re oi etat acs wad ores gie ete ain ae ee 51 
Jew Held, R. S. 26:3 B-7 prohibiting accumulation of 
filth or source of foulness is constitutional. An- 

: CN UIE os. sid o's 25:6 46 nso sicameanemenaes 51 
ved There being no reasonable basis for differentiating 
fect between lunch wagons and other eating places, 
rom an ordinance regulating the hours of lunch wag- 
[os- ons only is discriminatory and unconstitutional. 
pave RMR CRO AO cts ca cals ae seve vecusicereeetnes 54 
ient' | The validity of an ordinance is tested not by what 
in-| | is actually done but by what it permits to be 
ers. GONG: Haein Y. VERNON 6560.08 ga veneseessns eee 54 

‘ An enactment justifying suspension of a licensed 
y to dentist because he has leased equipment is an 
ants encroachment on the liberty of the individual 


and unconstitutional. Taber v. State ........... 70 
In absence of constitutional provision, the legislature 


Vw 
° 
1 eT Eat iy 


the may provide, in any manner it chooses, for the 
rom appointment of state officers. State v. Biehl .... 91 
its The right of the Courts of one state to examine into 
ad- | @ the question of domicile of the parties in the 
pooe foreign state granting a divorce exists only 
not where that question was not actually litigated in 
lity 3 the foreign state. Hubschman v. Hubschman ... 233 
the | A foreign decree of divorce is entitled to full faith 


and credit where the defending spouse entered 
either a special or general appearance and either 
cross examined or produced witnesses on the 


try @ question of domicile. Hubschman v. Hubsch- 
1 to NANT Ree Nghe i y'ale sveig Sxinie Os Oama ees 233 
ged! The taking and dissemination of fingerprints, photos, 
2 Vv. etc. of indicted persons prior to conviction is not 
eS: a violation of the right of privacy. Between Mc- 
1 or Govern and Van Riper etc. ............-.++-+0: 281 
dis- R. S. 53:1-15 providing for the immediate taking and 
rred dissemination of fingerprints, photos and des- 
criptions of persons arrested for an indictable 
offense, held constitutional. Between McGovern 
ions BEML ONE 5.00 4 (010s. 5 «0's vision Sess ee MLN 281 
lyer The constitutionally guaranteed right of privacy is 
ick- subject to the reserved police power of the state 
i exercised in the interest of the public and of so- 
m= ciety. Between McGovern and Van Riper, etc. .. 281 
ling Judiciary Article of the Proposed Constitution ..... 297 
roo Any law which in any manner changes the intention 
on of the parties resulting from the stipulations in 
ale; the contract, necessarily impairs it and is un- 
ntil constitutional insofar as that contract is con- 
ur- cerned regardless of the degree of the change 


the _ effected. Between Kilpatrick and Lefkowitz .... 402 
ood Time stated in a contract is fixed by the standard 
of time then in effect and is not affected by sub- 
sequent legislation changing the standard of time. 
Between Kilpatrick and Lefkowitz ............. 402 
The provisions of the Housing & Rent Act of 1947 
imiting evictions are a valid exercise of the 


» at 
re- 







at Sewee re 7 


police power and are not unconstitutional though 
they may deprive a landlord of a former vested 


right to possession. Beineicke v. Terranova .... 409 
CONSTITUTIONAL REVISION 


the contract, necessarily impairs it and is uncon- 
stitutional insofar as that contract is concerned 
regardless of the degree of the changes effected. 


Between Kilpatrick and Lefkowitz ............. 402 


Time stated in a contract is fixed by the standard 
of time then in effect and is not affected by sub- 


« : oe a 





tt he ae 


1947 Annual Index 


Paee Three 





sequent legislation changing the standard of time. 
Between Kilpatrick and Lefkowitz 
Ordinarily the date fixed for closing is regarded as a 


Restrictive covenants should be construed in the light 
of circumstances existing at the time they were 
first employed, and should not be construed to 
restrict uses not contemplated by or included 


(Continued on next page) f 
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Chancellors Testimony for Retention of Chancery .. 249 * : te F 

Tentative Draft of Judicial Article ................ 257 mere formality, but if time is made of the es- 

Tentative Draft of Legislative Article .............. 265 sence, performance must be made on the date 

set. Between Levin and Nedelman .............. 
CONTEMPT ~~COPYRIGHTS 

The giving of false testimony tends to obstruct jus- “T - Infri + of Matic, Es Te tod ri 
tice and constitutes contempt of court. In re CORPORATIONS ™ NE a ee rene ers 
CONN ot ousnced ares sts danse eomeomuneenaete 61 The i f is li h f 

Recantation or retraction of false testimony does © jssuance of & single policy or the perlormence 
not purge the contempt but may be considered 4 of a single act within the line of its business does 
ios ‘antibod f th ee 2 not constitute the transaction of business with- 

gation of ihe penalty. In re Caruba .... 61 ; , thee 

False swearing, or perjury before a Master in Chan- in the interdiction of RS. 17:17-10 or 17:32-1, 
cery acting pursuant to a reference by a Vice Keehn, etc. v. Hi-Grade Coal Seivadeeuas steeees 4 
Chancellor is a contempt in facie curiae and is To entitle members of a religious corporation to 
punishable by the Court. In re Caruba ........ 61 bring suit in their own names on behalf of the 

Contempts committed before one to whom judicial corporation against a third party, the bill must 
functions are delegated are cognizable and pun- show the corporation wrongfully refused to bring 
ishable by the Court making the delegation. suit; and the corporation is a necessary party to 
Wi Wei CANON ood ovis. von sare Jame uecccoetaraan 61 the suit either as 2 complainant or mk defend- 

There is no settled practice for bringing on a con- ant. Between Lewis, et al and Harris ....... :-- 3 
tempt hearing; the required procedure-is_to_lay Service within the state on an employee of a foreign 
the matters which constitute the contempt before corporation which was not doing business in this 
the court and afford the accused a fair opport- state, is invalid. Wolfer v. Lit ............00- 54 
unity of denying or confessing their truth. In re The provisions of R. S. 2:26-44, paragraph 2, apply 
WANE NE so oni s Asc suzesaansencaaaec! 155 only to foreign corporations doing business in 

In sentencing for contempt for failure to obey a sub- this stale... Wontar w. ENG 66 coc acccssuswnqgeaes see 54 
poena the court is not bound or limited by the To Form Or Not To Form That New Corporation 
penalty set forth in the subpeona for non-com- By Harold: A. Piston 2... vcccccncccnvcacedanas 55 
plance. In ye Sam Praake. 2..5.0.c0.sccssccsswsse 155 Equity does not favor the avoidance of corporate 

An application to hold one in criminal contempt for agreements by the claim of the corporation that 
disobeying an order of the Court of Chancery its officers acted without authority in executing 
cannot be made in the original cause but must the agreement. Between Royal and Delaware .. 169 
be made by petition in a separate action entitled Where the stockholders and directors become fully 
“In the matter of etc.” Between Patco and Wil- cognizant of an agreement by the corporation 
Sot CUS ABE cs co oir ic ee ee 191 and remain silent, they will be precluded from 

On application to hold one in criminal contempt, a denying the validity thereof though the officers 
presumption of innocence inures in his favor and who executed it were not authorized so to do by 
his guilt must be established beyond a reason- prior resolution. Between Royal and Delaware . 169 
able doubt. Between Patco and Wilson, et als .. 191 A corporation may plead the defense of usury where 

A contempt before a special master to whom the the suit is to recover on a usurious loan and not 
cause was duly referred is a contemp! commit- on a bond, mortgage or other formal obligation 
ted in the presence of the Court. In re Caruba . 378 of the corporation. Pick v. Brand .............. 1 

At common law and hence today, perjury committed A foreign corporation may maintain an action on a 
before the Court of Chancery is a contempt contract made in this state, if it secures the nec- 
punishable by the Court. In re Caruba ......... 378 essary certificate of authority before the cause is 

CONTRACTS prosecuted to a conclusion. Concord v. McCabe 201 

To have an enforceable contract there must be a An act of the president ofa corporation is not bind- 
meeting of the minds and the terms must be ing upon it unless it is shown to pertain to his 
definitely ascertained. Between Volk and At- official duty or to be within the scope of his em- 
lanitie, Recetas: 56% << once cnaxncsacereavceons 19 ployment. Between Yeskel and Murray Holding 250 

A contract cannot be said to exist so long as nego- The president of a corporation has no power virtute 
tiations are pending over matters, which either officii to alter or agree to the altering of provi- 
party regards as material. Between Volk and At- sions of a formal contract under seal entered in- 
VANIER RCCONIANEE 0 oe 9a:s. de cineca eannadassne dae 19 to by the corporation itself. Between Yeskel and 

Whether an informal contract is complete and en- Murray Holding .............-+cecesseeeseeees 250 
forceable depends primarily on the intentions of Appointment of a custodial receiver of a solvent cor- 
the parties. Between Volk and Atlantic Accept- poration and preliminary restraints against its 
GUMGE Oe sac cae 4.31055 id waa 19 officers, based on alleged fraudulent violations 

Where the negotiations are in fact concluded and the of the directors’ fiduciary duty to stockholders, 
contract is complete in all its essential and ma- will not be granted unless the proofs are clear 
terial terms and the parties intend it shall be and persuasive that the applicants are entitled 
obligatory, it is enforceable though it is deficient to the relief requested and irreparable injury is 
in statement of those casual and incidental pro- impending. Between Riddle and Riddle Company 273 
visions commonly present in a formal contract Individual stockholders cannot question the business 
which the parties contemplate shall be prepared judgment of the Board of Directors where such 
and executed. Between Volk and Atlantic Ac- judgment is honestly exercised. Between Riddle 
COMMIS acintiasvonvevuresuccgnntadaedeuasns 19 and Riddle Company 5... 66i5<casceavecnateseas 273 

A person not illiterate will be presumed to have Dissention among the directors or stockholders is not 
known the contents of an instrument he executed. in and of itself sufficient to warrant appointment 
Between Rawlins and Trevethan ............... 44 of a receiver; in addition there must be present 

In the absence of ambiguity parol evidence is not a fraudulent motive on the part of the majority, 
admissible to alter the terms of a complete or a lack of a duly constituted board of directors, 
written agreement. Gabriel v. Glickman ....... 45 with the result that there arises an urgency for 

The fact that defendant did not read the agreement such protective measure. Between Appleton, et 
or was deceived as to its term is no defense and ale andl Wortie PIagiies 2....666c5s ceca ecceses cates 282 
is not admissible. Gabriel v. Glickman ........ 45 Chancery has inherent jurisdiction to appoint a cus- 

If through mistake or fraud the contract does not ac- todial receiver for a foreign solvent corporation 
curately set forth the agreement intended, the and will exercise that jurisdiction where the dir- 
sole remedy is by reformation in Chancery. Gab- ectors and officers are residents of New Jersey, 

FIGN Ves CAMMMN 50.9 <5 calc exe ocamataadestons 45 and practically all the assets and business are in 

Time is not deemed to be of the essence unless the New Jersey, and the directors are motivated by 
parties so agreed, or unless it follows from the fraud in the conduct of its business to the detri- 
nature of the transaction. Between Schwartz ment of its stockholders. Between Appleton, et 
and Hoffman ......... ere er fie ene 80 als and Worne: Plasties. ...0.0:0.0.0 5 scenic asics nsaicelers 282 

Affixing a signature to a contract creates a conclusive The question of dissolution of a corporation is one of 
presumption, except as against fraud, that the business judgment, and an application to restrain 
signer read, understood, and assented to its terms. a dissolution will be denied, in the absence of a 
Between Silbros and Solomon ................. 145 showing of fraud. Between Appleton, et als and 

The construction of an unambiguous contract is a Wotne PRES << aoc cicccscnvccdneccedeneenadee 282 
question of law for the court. Utility v. South Chancery’s jurisdiction to dissolve a corporation un- 
Le eee Fdien nes Sinan aeee tees 3 165 der R. S. 14:13-15 is limited to those cases in 

Held, it was error to permit the jury to determine which the corporation has “an even number of 
whether the laying of more concrete than was directors” who are equally divided. Dorf v. Hill 
called for in the contract and specifications was FO eg sca cts v cinco dnesdeent a erea ee 335 
a permissible deviation and a substantial com- Chancery’s inherent jurisdiction to take over admin- 
pliance with the contract. Utility v. South River 165 istration of a corporation will not be exercised 

Our courts will not assist either party to enforce where the board of directors is lawfully consti- 
performance of or undo an illegal transaction at tuted, and there is no allegation of incompetence 
any stage thereof from the first step to the last. or mismanagement. Dorf v. Hill Bus ........... 335 
Between Lizak and Rottenbucher ............. 182 COSTS 

An ambiguous provision in a contract cannot control Held, since the errors. causing the reversal and re- 
where there isa specific unambiguous provision mand were induced by defendant, costs are al- 
relating to the same subject matter. Corol Realty lowed to the plaintiff. Cohen v. Bradley Beach . 62 - 
v.. American Type Founders ......c0s<ss0ccece- 199 COUNSEL FEES 

The signing of a written instrument by one who is R. S. 34:15-64 limits the counsel fee that can be 
not illiterate raises a presumption that he read, awarded in the Bureau, whether against the em- 
understood and assented to it. Between Vincent ployer or against the employee, to 20% of the 
EME COMMON 09 occas es cies Hsin nak eames aen ees 218 award or 20% of the amount by which the award 

The presumption arising from the signing of a writ- exceeds the offer made. Parker v. Roebling’s ... 157 
en instrument can only be rebutted by proof of A release of liability for counsel fees given by a wife 
fraud or imposition. Between Vincent and Camp- to her husband does not bar the court from 
NEN Sah OP a ee aca ls 5 d's Sacdawaemeee aes 218 awarding counsel fees to the wife’s solicitor 

A valid obligatory contract under the statute of against the husband. Grobart v. Grobart ... 343 
frauds may be gathered from letters between COURTS 
the parties where the writings are so interrelated It is questionable whether a court is still in existence 
as to constitute collectively a final bargain, but a after the judge and clerk have both resigned and 
meeting of the minds thereon is and indispensable the court rooms have been vacated for some 
requisite. Between Sampson and Pierson ...... 369 tite, Lepath 0. FIGS oc secs cc cxasdvewaduaneyan 118 

The tender of a check by a broker as a down payment COVENANTS 
for the purchase of property is not the tender of Restrictive covenants to be enforceable in equity 
an agreement of sale. Schlossbach v. Goldstein 391 must not be vague or ambiguous and must be 

Any law which in any manner changes the intention reasonable. Between Wilson, et al and Ocean 
of the parties resulting from the stipulations in OBE i cccistetnciisserk distdeledemouteehued ae ee 99 
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within the restrictive clause employed. Between 
Wilson, et al and Ocean etc. ...........--++020% 99 
A modern apartment house is not a business within 
the meaning of a restrictive covenant that. the 
premises should never be used “for any business 
purposes whatever”. Between Wilson, et al and 
EMMIS. 0k arele ioe LE tesinisie > oases Sie, 
Covenants in restraint of trade are valid only if they 
are reasonably necessary to protect the coven- 
antee in the enjoyment of the legitimate fruits 
of the contract. Glantz v. Willow Supply 
A covenant in restraint of trade is invalid if it is not 
ancillary to a contract for the sale of good will, 
other property, or a contract of employment. 
Glantz v. Willow Supply ..........0ssssscs0e008 133 
A covenant in restraint of trade will not be enforced 
where the purpose or object of the covenant has 
already been accomplished. Glantz v. Willow 
Supply 
Restrictive covenants are enforced in equity only 
when they are clear and reasonably definite. Be- 
tween Majeski and Stuyvesant Homes 
Restrictions limiting the use of lands are strictly con- 
strued, and all ambiguities and uncertainties 
therein are resolved in favor of the owner’s free 
use of his property. Between Majeski and Stuy- 
a vesant Homes 
CRIMINAL LAW 
A prosecutor is not legally bound to reveal that a 
witness called by the State had made statements 
at some previous time conflicting with his then 
testimony unless he, believed or had reason to 
believe that the testimony offered at the trial was 
false. George v. Ziegener and Longo ........... 30 
Held, failure of prosecution to disclose that a state’s 
witness had testified differently before the Grand 
Jury is not a fraud, and is not a basis for grant- 
ing a new trial. George v. Ziegener and Longo . 30 
Courts of criminal jurisdiction may indefinitely sus- 
pend, and later enforce, the operation or execu- 
tion of a definite sentence. In re Baer 
It is not reversible error to refuse a requested charge 
that an indictment is no evidence of guilt, where 
presumption of innocence, burden of proof and 
reasonable doubt are properly charged, unless 
something can be pointed to in the charge or in 
conduct of the trial from which it might be said 
that the jury could have been misled into think- 
ing that the indictment was evidential. State v. 
D’Orio 
The Constitution does not provide the manner in 
which a grand jury shall present an indictment 
nor the evidence upon which it shall rest. State 
v. Biehl 
The manner of empanelling a grand jury rests in the 
discretion of the Commissioner and will not be 
disturbed except in cases of unfair discrimina- 
SCNT MORENO WP CRMUNIND ooo orpican a aie vin No aie daria 91 
The review of indictments by certiorari is sparingly 
BROTIEE SSURIE BE MSIPINs oic6.ci1es aie saa as-preyee sd ss 91 
A prisoner released from imprisonment for induction 
into the military service, without more, is re- 
leased on parole with supervision of parole sus- 
pended during military service. In re Wright ... 
Unsatisfactory military service may properly be con- 
stituted a violation of parole. In re Wright 
An indictment may be amended as to any piace men- 
tioned or described therein to conform to the 
evidence, if it is not material to the merits nor 
prejudicial to the defendant. State v. Burns .... 
Where prejudicial newspaper articles are claimed as 
the basis for requested continuance, it must be 
shown the jurors read the articles or had been 
prejudiced thereby. State v. Burns 
Held, sentence under Habitual Criminal Act was error 
where proof of prior convictions varied from the 
convictions charged in the indictment. State v. 
Burns 
For sentence under Habitual Criminal Act, State must 
prove beyond reasonable doubt the convictions 
charged in the indictment and the identity of the 
accused with the person formerly convicted. State 
v. Burns 
The delivery of a ticket, memorandum or receipt for 
the share of a lottery sold is not an essential in- 
gredient of the crime proscribed by R. S. 2:147-1 
(a). State v. Friedman 
Where time is not of the essence of the offense 
charged, proof of its commission on a day other 
than that charged in the indictment, if within the 
period of limitations, ordinarly does not con- 
stitute a material variance. State v. Friedman .. 
Where there is evidence of inculpative circumstances 
reasonably tending to sustain an inference of 
guilt of the crime charged, and their truth or 
falsity is within the specific knowledge of the 
accused, his failure to take the stand and deny 
their truth, may be commented upon and the jury 
may be charged that his silence would justify 
a strong inference that he could not deny the 
charge. State v. Friedman 
The rule that the failure of accused to take the stand 
raises a presumption that he cannot deny the 
truthfulness of the charge, is not limited to cases 
where there is direct evidence of guilty acts. 
State v. Friedman 
Where one is confined under two sentences for two 
separate crimes, it is immaterial that the first 
sentence is improper if the second is effective. 
In Re Caruso 
A complaint which does not charge an offense under 
the statute upon which it is based must be dis- 
missed. Bower v. State 
The question cf the legality of the conviction and 
sentence does not become moot simply because 
the sentence has been served. Bower v. State .. 
R. S. 2:178-7.1 to 7.5 does not establish a conclusive 
presumption that money seized in connection 
with an arrest for gambling is contraband but 
merely provides that it is prima facie so and 
leaves the claimant the right to a civil action to 
recover the same. Becker et als v. Husdon 
An application for certiorari to remove an indictment 
to the Supreme Court for the purpose of moving 
to quash is addressed to the court’s discretion. 
State v. Blusewicz 
Certiorari to remove an indictment to the Supreme 
Court for the purpose of moving to quash will 
be denied where the questions sought to be 
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191 


217 


: raised may be more expeditiously disposed of 
with equal protection to the defendant by a chal- 
lenge to the array in the Court of Oyer and Ter- 
miner. State v. Blusewicz 

Contributory negligence of the decedent is a fact to 
be considered by the jury in determining the 
cause of death under a charge of causinz death 
by reckless driving, but is not a defense of such 
criminal action. State v. Kellow 247 

The lawmakers may declare an act criminal irrespec- 
tive of knowledge or motive. Essex v. Hock . 266 

On a charge of fraudulent conversion, proof of a 
demand and refusal to return the chattels is not 
necessary to establish fraudulent intent where 
the chattels were entrusted to the bailee for im- 
mediate delivery to a 3rd person and the bailee 
instead of making delivery converted the chat- 
tels to his own use. State v. Ruth 

Under Chap. 187 P. L. 1946, a convicted defendant in 
a non-capital case shall not be admitted to bail 
pending an appeal unless he obtains a certificate 
of reasonable doubt from the trial judge or a 
Supreme Court Justice. State v. Biehl and Auzer 274 

To secure a certificate of reasonable doubt, a con- 
victed defendant must show his appeal is taken 
in good faith on grounds fairly debatable going 
to the substance of the crime charged. State v. 
Biehl and Auzer 

Under Chap. 187 P. L. 1946 errors in law, as in the 
charge, are not reversible error unless the ac- 
cused suffered manifest wrong or injury thereby 
or was prejudiced in maintaining his defense. 
State v. Biehl and Auzer 

The complaint need not fully set forth the language 
of the statute allegedly violated; it is adequate 
if it informs the defendant of the offense charged 
with sufficient particularity as to time, place, 
and nature, to enable him properly to prepare 
his defense. State v. Gavin 

Criminal Judicial District Courts have concurrent 
Jurisdiction with magistrates courts over viola- 
tons of the motor vehicle laws. State v. Gavin.. 

A complaint dismissed or abandoned without pro- 
ceeding to a conciusion is no bar to a subsequent 
complaint for the same offense. State v. Gavin .. 

The failure to sign and file a form of conviction lit- 
eraily complying with the form prescribed by R. 
S. 39:5:39 is not alone sufficient ground to justify 
a reversal. State v. Gavin 

A Judge who assumes and performs his judicial dut- 
ies without taking the required oath of office is a 
de facto officer and his acts are accordingly valid 
and legally effective. State v. Gavin ........... 279 

The taking and dissemination of fingerprints, pho- 
tos, etc. of indicted persons prior to conviction 
is not a violation of the right of privacy. Be- 
tween McGovern and Van Riper etc. 

R. S. 53:1-15 providing for the immediate taking and 
dissemination of fingerprints, photos, and des- 
criptions of persons arrested for an indictable 
offense, held constitutional. Between McGovern 
and Van Riper etc. 

Custodial Classification Is Sentencing. By Fred G. 
Stickel, Jr. 

The Right to Comment on the Failure of Accused to 
Testify. By Adam J. Rossbach .s.:6.6¢.000036. 321 

The criminal business of the state shall be prose- 
cuted exclusively by the prosecutor of the pleas, 
or the attorney general when he lawfully acts 
in the place of the prosecutor of the pleas, ex- 
cept where otherwise provided by law. State v. 
IS ico ain sk Se AG oR a AES 

The effect of a plea of nolo contendere discussed 
and, Held, for statutory purposes, “conviction” 
or “convicted of a crime” encompasses the sen- 
tence after a plea of nolo contendere. Kravis v. 
Hock 

The common law and statutory privilege against self 

incrimination is deemed waived if not claimed 
by the witness. State v. Grundy 
indictment for perjury for giving false testi- 
mony before a grand jury is not a violation of 
the privilege against self incrimination though 
the alleged true testimony would have been self 
incriminatory. State v. Grundy 
Public policy does not prohibit an indictment for 
perjury against one who as a co-defendant under 
another indictment assisted the State in convict- 
ing his accomplice. State v. Grundy 
Illegal evidence or lack of evidence before the grand 
jury is not a basis for a motion to quash the in- 
dictment. State v. Grundy 

An indictment which charges an offense in general 

terms but fails to particularize the acts or omis- 

sions of the defendant constituting the offense, 
will be quashed for uncertainty. State v. Jenkins 328 

The indictment must set forth the facts upon which 

the person is accused with sufficient particularity 

to apprise him of the offense or offenses of which 
he stands charged. State v. Jenkins 
The criminal courts have inherent power to suspend 
sentences temporarily or for a reasonable length 
of time. In re Baer et als 
Where a jail sentence is suspended without objec- 
tion of the defendant, the court may at a sub- 
sequent time impose the punishment in the same 
manner as on the sentencing day. In re Baer et 
als 
While it is not necessary that prior conviction be al- 
leged in the complaint or proved at the trial, 
notice of an alleged prior conviction and oppor- 
tunity to dispute it should be given to the ac- 
cused before he is sentenced as a second offender. 
State v. Myers 

CURTESY 
An absolute divorce terminates a husband’s right of 

curtesy. Meade v. Muller 

CUSTODY 
Nature cements the union of parent and child and 

there should be no breach of nature’s intend- 
ment unless the welfare of the child demands it. 
ae oC: an Saar ear 58 
Held, the father’s past conduct, home environment 
and status being satisfactory, and there being 
no intent to abandon, custody of the son is 
awarded to the father as against the grand- 
mother and uncle. Baum v. Kornberg ......... 58 

DAMAGES 
Damages for injury to reputation resulting from 

breach of contract of employment held not with- 
in contemplation of the parties at the time of the 
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agreement and hence not recoverable. Tousley 
v. Atlantic City Ambassador Hotel 
Damages recoverable for breach of contract are 
those which may reasonably be supposed to 
have been contemplated by the parties at the 
time they made the agreement as the probable 
result of a breach. Tousley v. Atlantic City 
Ambassador Hotel 
In absence of provisions in contract for manufacture 
of merchandise fixing damages in case of breach, 
damages flowing from a violation thereof are un- 
liquidated. Freedman v. Mandelbaum 
An employer can recover in an action for breach of 
warranty against a seller or manufacturer the 
amount of a compensation award he was obliged 
to pay his employee for injuries sustained by the 
employee as a result of the breach of warranty | 
of fitness. General Home v. American 
Damages recoverable for a breach of warranty of fit- ~ 
ness are those which the parties must have con- 
templated as the natural result of the breach un- 
der the circumstances of the case. General Home 
v. American 
DEATT#i 
Under R.S. 3:42-12 et seq. the surrogate’s decree 
must, if the necessary requisites are met, declare | 
the absent person dead. In re Egge ............. ye 
A decree declaring an absent person “is presumed to 
be dead” is insufficient and does not give rise to 
the right to convey realty free of courtesy or 
dower granted in RS. 3:42-14. In re Egge .... : 
DEATH ACTIONS O 
Under the death act, the parents of the deceased are 
not proper parties and have no interest in any 
recovery where the deceased is survived by a 
widow and no children. Cibulla v. Pennsylvania- E 
Reading Seashore Lines ; 
The right of action conferred by the Death Act is 
not joint but vests in the first party or class 
named and successively in each of the succeed- 
ing classes upon the failure of prior classes. 
Cibulla v. Pennsylvania-Reading Seashore 
MSGREOE. Za inc 3:0 ip-avsi'ore aoe sersimra 0 pa wernt so tra lorena 
DEEDS 
A deed absolute on its face, intended only as a secur- 
ity for a loan, will be decreed to be operative as 
a mortgage. Betweén Westcott and Konstanty- i 
nowicz : 
When there is a latent ambiquity in the description 
in the deed, or a doubt as to the true location 
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of the lines, evidence aliunde is admissible to Dow: 
show where the lines are. Between Joffe and Th 
GUCKSIAR: cinco tis w casi tae we eae e tae p 
Where a scrivener makes a mistake in describing the 
lands to be conveyed, which is not due to negli- fA 
gence on his part, reformation will be allowed i 
Between Joffe and Glicksman ................ ! 
Where a deed is made and accepted, in pursuance of : Ww! 


an executory contract, and neither fraud nor ¢ 

mistake is involved, the law presumes that the i 

deed fully expresses the final intention of the 

parties as to so much of the contract as it pur- 

ports to execute. Howell v. Merewood d 
DICTUM 

Judicial dictum is entitled to great weight in subse- 
quent actions. In re D. L. & W. R. R. 

Obiter dictum is an expression of opinion on a ques- 
tion not directly involved while judicial dictum 
is an expression of opinion on a question direct- 
ly involved and argued though not necessary to #yp 
the decision. In re D. L. & W. R. R oA 

DISCOVERY 

While Chancery has authority in a proper instance 
to permit inspection and order discovery, it is 
also bound to protect defendants against undue 
inquisition into their affairs. Blackman v. Pink, 
et al 

Appointment of a master with investigatory powers 
held premature where complainant’s right to re- 








cover is in doubt. Blackman v. Pink, et als .... 3 
DISCRIMINATION 
Prevention of Discrimination in Private Educationa! 
URES APNE os aco ose 5 28 4) 0 01s, wie tds giao eho Re 3 


DISORDERLY CONDUCT 

Loitering is an offense under R. S. 2:202-7 and 8 but 
not under R. S. 2:202-1. Bower v. State. j 
Soliciting rides on the public highway may be a vio- _ 

lation of the motor vehicle act but is not dis- 4 

orderly conduct. Bower v. State | 

Held, on facts, accused gave a sufficient account of | 
Dur 


herself to meet the requirement of R. S. 2:202-1. 
Bower v. State 
DISTRICT COURT PRACTICE 

An application by a defendant-counter-claimant 
under R. S. 2:8-44 to transfer a district court 

action to the Circuit Court on the ground the | | 

counter-claim is in excess of $500, will not be ~ | 

granted where the subject matter of the counter 

-claim is not cognizable in the distzict court. 

BORGES: V. HRMEBO 8 6. 0's- 5 cleo ancdee awe eeeeeene 2 

DIVORCE 

Held, proofs do not establish deleterious conse- 

1 


quences, or a basis for reasonable apprehension j 
of further injury, hence petition properly dis- ~ 
ROAAIAD cn, < aixiane, conten Gaeorrcana oe ° 





missed. Stutz v. 





A single act of violence, is not extreme cruelty 
where, as here, the injury, if any, was slight and © ; 
the act was committed under circumstances ~ ‘ 
which do not furnish reasonable apprehension || Non- 
that continued cohabitation would be attended 9% c 
with further injury. Stutz v. Stutz ............. An | 
An absolute divorce terminates a husband’s right of a 
curtesy. Meade -v. BRUCE ....<scc00escsvccseesae’ t 
A stranger to a divorce decree may question the val- c 
idity thereof in an action wherein the effect of z 
the decree is material. Meade v. Muller ....... Perm 
A decree of divorce of a sister state will not be in- f. 
validated on the ground of fraud unless the 1, 
fraud charged is established by clear and con- d 
vineing evidence. Meade v. Muller ............. d 
Where a party to a foreign divorce allows the decree a 
to remain unchallenged for a long period and A wi 
new rights have arisen based thereon, he will be r 
in laches on a subsequent attempt to invalidate There 
that decree. Meade v. Muller ................++ e 


Where husband and wife occupied the same bed 2 Vv 
presumption arises that sexual intercéurse took 
place and proof of its non-existence must be 
clear and convincing. Franklin v. Franklin 


(Continued on next page) 






























In action for divorce based on refusal of sex rela- 
tions testimony of a witness as to conversations 









with petitioner regarding his sex life are only 
to admissible if the witness was an extremely close 
the friend and the disclosures were made to obtain 
able assistance in effectuating a reconciliation. Frank- 
vity RETR on. do vin 3. 086 ne ce vicnd de walerns 173 
take Adultery must be proved by circumstances which 
ure lead the guarded discretion of a reasonable and 
ach, just man to the conclusion of guilt. Wagner v. 
un- oe 2, eee, * See 190 
Where the proven circumstances reasonably admit 
of contradictory interpretations, that consistent 
with innocence must be accepted. Wagner v. 
NNN Se teen e cic ions eaitc(osias's hs pasate nace ee 190 
Proof of opportunity without proof of inclination is 
insufficient. Wagner v. Wagner ............... 190 
Wife and correspondent parked in secluded spot, 
without lights, and after 20 minutes were found 
in back seat embracing each other — Held, in- 
, sufficient to establish adultery. Wagner v. Wagner 19. 
|. The right of the Courts of one state to examine into 
_ the question of domicile of the parties in the for- 

B eign state granting a divorce, exists only where 
cree © that question was not actually litigated in the 
lare |” foreign state. Hubschman v. Hubschman ...... 233 
....% ™ A foreign decree of divorce is entitled to full faith 
1 to : and credit where the defending spouse entered 
e to either a special or general appearance and either 
. OF cross examined or produced witnesses on the 
.... question of domicile. Hubschman v. Hubschman 233 

On appeal from a decree, great weight is given to a 
are fact finding by the Court below and it will not 
any be reversed if there was evidence to justify the 
-* conclusion reached. Gawales v. Gawales ....... 346 
ria- Evidence that defendant for a considerable period of 

time lived with a man whom she called her hus- 
ie band and who was called daddy by her son, is 
lass sufficient proof of adultery without other evi- 
ed- dence of inclination. Van Bernum v. Van Ber- 
ses. MON Re ae eee ne ont aie o wish ag hs SNe RE ORS AMIN CE OS 351 
10re DOMESTIC RELATIONS 
Sees The Juvenile and Domestic Relations Court has no 

; jurisdiction over a non-resident infant who 
‘ur - comes into this state on a lawful errand, with in- 

2 as j tent to leave within a few hours, where she is 
ity- | not charged with committing in New Jersey an 
.. ae act forbidden by our laws and the gist of the 
tion complaint is that she is incorrigible and a Juv- 
tion : enile Delinquent. In re Doris Olcott ............ 402 
> to DOWER 

and . The Chancellor may in a partition suit direct a sale 
ress of a widow’s dower interest even though she 
the j object thereto. Between Yuritch and Yuritch.. 102 
gli- _ A widow is dowable of an equity of redemption 
ved whether the mortgage be made before or after 

ab : marriage. Between Campbell and Campbell .... 231 
e of i Where at the time of marriage, the husband’s lands 
nor ‘ are already subject to a mortgage executed by 

the | him, the widow is dowable, at law, only of the 

the ‘ equity of redemption, and if the circumstances 
ur- ‘warrant, the same rule is applied in equity. Be- 

“ tween Campbell and Campbell ................ 231 

4 Neither indemnity nor abatement for the outstanding 
se- Fam dower right of the wife of the vendor who has 
<a not joined in the contract to sell will be decreed, 

a unless it is shown that the vendor has induced 

n foe his wife to refuse to release her dower right. Be- 

Pe tween Sampson and Pierson ...........cscsees 369 
° DRUNKEN DRIVING 

=) While it is not necessary that prior conviction be al- 

% leged in the complaint or proved at the trial, 
nce a notice of an alleged prior conviction and oppor- 
tis Ge tunity to dispute it should be given to the ac- 
due q cused before he is sentenced as a second offend- 
ink, i EN OES 56.026 asses ee se 05s HSER Me bares 378 
vers : The threatened action must be unlawful or wrong- 
re- i ful, but acts may be wrongful under this rule 

. ‘ though they are not criminal, tortious, or in vio- 
_ lation of a contractual duty. Between Hochman 
yak i ES aos. id gina swiss ope eediglne sie 00 2 
-* = Duress which will render a payment involuntary, 

must be such a constraint, actual or threatened. 
but as would overcome the mind of an ordinary per- 
son, and which, in fact, brings about the pay- 
ment, and the situation must be such that the 
payor has no other adequate means for protect- 
ing his property. Between Hochman and Zigler. 
NINE creel cents Gouri 2c io aie hed heldeae oe emnelaa 2 
Duress is not presumed and complainant must prove 
that the alleged coercion subjugated his mind 
and was the efficient cause of the action pur- 
sued. Between Ewert and Lichtman ........... 393 
surt | Action taken by one voluntarily as the result of a 
the choice of available alternatives cannot be ascrib- 
; be ed to duress. Between Ewert and Lichtman ... 392 
nter | To constitute duress sufficient to render a payment 
urt. involuntary, there must be some actual or threat- 
Fees ened exercise of powers by the party exacting 

: payment, from which the party making payment 
1Se- has no other means of immediate and adequate 
sion relief of his person or property. Between Ewert 
dis- deve lana cetnsenkesketennon 393 
“ASEMENTS 
elty § A right of way, whether created by implication or 
an express grant, may be defeated by adverse pos- 
aces | session. Between Uuzzi and Corcione ........ 78 
sion (9 Non-user alone will not extinguish an easement 
ded created by deed. Between Nuzzi and Corcione . 78 
Lees An easement by deed may be extinguished by 
t of abandonment, but the burden of proving an in- 
fees tention to abandon by clear and unequivocal evi- 
val- dence, is on the party alleging it. Between Nuzzi 
t of EMM eS cio a's ssa ae s'ds siacromeletresinls 78 
vee Permitting the construction and continuance of a 
in- ferice or other tensporary obstruction on servient 

the lands which may be readily removed when it is 
on- desired to use the easement, does not necessarily 
Joes disclose an intention to abandon. Between Nuzzi 
ree EY MIME ooo iso o.5.0's gh eo 6 2 ee Panes tw mee 78 
and A written grant of an easement in real estate is a 
| be recordable instrument. Walter v. Introcaso .... 158 
late There can be no implied easement where there is an 
se express contract relating to the matter. Walter 
da MMMM 5, Soe og) oa co. Co.0 d Ge eens seas <8 158 
ook The question of the existence of an easement is in 
be the exclusive constitutional jurisdiction of the 
law courts. Weber v. L. & G. Trucking Corp. ... 187 
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Ejectment is a possessory action, based on_an_im- 








mediate right to possession, and will not lie to 

establish a mere license in reference to the lands. 

Egan v. La Fera 
ELECTION OF REMEDIES 

Where there exists a choice between affirming or 

rescinding a contract, the party is confined to the 

remedy he first adopts and the institution of a 

suit is usually regarded as a decisive act fixing 

the redress. Between Lizak and Rottenbucher 
EQUITABLE REPLEVIN 

A so-called title plant has a peculiar value for which 

adequate conmpensation cannot be obtained at 

law and equitable replevin will lie for the re- 

covery thereof. Between Coven and First Sav- 


pT ES LO AMON epee ee PEM ear SLSOR EL NO Doers a 
ESCROW 
The parties may select as a depositary a person who 
has been, or still is, the attorney of one of them. 
Between Levin and Nedelman 
ESTATES 
The Orphans Court has concurrent jurisdiction with 
Chancery in matters pertaining to the adminis- 
tration of estates, and equity will refuse to in- 
tervene when the relief sought can be secured 
in the Orphans’ Court. Between Robinson and 
FIGs lll oo eee ceaicas ses cincanevegrsceenuesas 
Testator drew checks on a joint account payable to 
either or survivor, which checks were not pre- 
sented for payment until after testator’s death. 
Held, the surviving joint tenant is entitled to 
the funds in the account, and the testator’s will 
cannot ‘control the disposition thereof. Between 
Straut and Hollinger 
Interest on unpaid legacies starts when the right to 
receive payment of the legacies arrives and pay- 
ment is demandable. Between Dovle etc. and 
Mahon ete. 
The general rule is that unless the will otherwise 
directs, the executor shall have one year after 
the grant of letters to pay legacies. Between 
Doyle ete. and Mahon ete. ..........cecsccccesce 
Where will directs executrix to sell property and pay 
legacies when in her best judgment she deems it 
advisable, interest will not accrue on the legacy 
though it was not paid for 10 years, if, as here, 
the Executrix exercised her “best judgment” in 
witholding sale for that period. Between Doyle 
etc. and Mahon etc. 
appeal to the Orphans’ Court more than three 
months after probate of a will by the Surrogate, 
an allegation in the petition of appeal that peti- 
tioner was non-resident at testator’s death, is 
not a sine qua non to the jurisdiction of the Or- 
phans’ Court. In re Norrell 
The provision of R. S. 2:31-137 requiring service of 
citation ten days before the return date thereof 
is directory and not mandatory. In re Norrell .. 
allowance to a widow for maintenance and liti- 
gation expenses under R. S. 3:2-29 pending her 
contest of the alleged will of her husband is in 
the discretion of the court and the power is to 
be sparingly exercised, only in cases of proved 
necessity. In re Estate of Phillips 
Restrictive Stock Agreements and Estate Tax Mini- 
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75 


mization by Sidney Gutkin & David Beck .... 101 


Annual premiums on an administrator’s bond, pay- 
able “until the corporation shall be furnished 
with conclusive legal evidence of its discharge 
from liability thereunder” cease when the pro- 
bate court duly makes the order of discharge of 
sureties contemplated by R. S. 3:8-17. National 
v. Giffoniello 
attorney representing the executor or trustee 
cannot purchase the estate property and retain it 
against the dissent of parties in interest, not- 
withstanding the transaction was in good faith 
and the price fair and adequate. Between Pres- 
byterian Church and Plainfield Trust, et als ... 
common law, heirs, devisees and the widow of 
decedent were entitled to exoneration of lands 
from a mortgage debt, but by R.S.3:26 A-1 this 
right is now limited to the widow. Between 
Campbell and Campbell 
The common law rule of exoneration is based on the 

theory that the personal estate of the mortgagor 

was enhanced by the proceeds of the mortgage, 

and where the reason for the rule falls, its ap- 

plication is suspended. Between Campbell and 

Campbell 
Where the debt secured by the mortgage is not the 

sole and single obligation of the husband, the 

common law rule of exoneration does not apply. 

Between Campbell and Campbell 
Co-executors are regarded as an individual fiduciary 


At 


125 


in the administration of the estate. In re Greims 239 


The manifest desirability of unity of action on the 
part of co-executors and the evils to be appre- 
hended from independent action have recom- 
mended the practice that in any such case the 
record should reveal the reason why a single 


executor institutes the proceeding. In re Greims 239 


The normal rule requiring concert of action among 
co-executors is subject to qualifications where 
the controversey is inter-sese. In re Greims .... 

Where the estate is insolvent, an administrator as- 
serting the rights of decedent’s creditors may, to 
the extent necessary to pay them, recover assets 
fraudulently transferred by the deceased in his 
lifetime. Between Duttkin and Zalenski 

If an executrix disputes a claim, the Orphans’ Court 
cannot compel her to allow it in her account, but 
if she allows a claim the Orphans’ Court has jur- 
isdiction to examine into the propriety thereof. 
Between Duttkin and Zalenski 

If an executrix allows a claim as a result of collusion 
with the creditor, the allowance of the claim may 
be excepted to and its propriety brought before 
the Orphans’ Court. Between Duttkin and Zal- 
enski 

An executrix is not obliged to interpose the statute 
of limitations to exclude a debt which is just and 
honest. Between Duttkin and Zalenski 

Under R.S.3:42-12 et. seq. the surrogate’s dccree 
must, if the necessary requisites are met, declare 
the absent person dead. In re Egge 

A decree declaring an absent person “is presumed to 
be dead” is insufficient and does not give rise to 
the right to convey realty free of courtesy or 
dower granted in R.S.3:42-14. In re Egge .... 

In the absence of an express devise, an executor of a 
will which either expressly or impliedly directs 
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real property to be sold, without stating who shall 
make the sale, has an implied power of sale. 
Weber v. Beales and Parker ................... 
Vested estates are not divested unless all the events 
upon which the gift over is based actually hap- 
pened. Between Brown and Trenton .......... 
. Where a vested remainder, subject to prior life es- 
tate, is given by will, the remainder is not div- 
ested by death of remainderman during the life- 
time of the life tenant unless the will so provides. 
4 Between Brown and Trenton ...............0 
A bequest in trust to A for life remainder to his 
issue, but if A should die without issue surviv- 
ing, then to B, operates to give B a vested re- 
mainder subject to divestment in the event A is 
survived by issue. Between Brown and Tren- 


decedent can bring an action for specific per- 
formance of a contract made by decedent for the 
purchase of realty. Between Lanes, etc. and Bank, 


Olio x cxsascdavc<evcdcuasdede cine eee 399 


ESTOPPEL 


Where the stockholders and directors become fully 
cognizant of an agreement by. the corporation 
and remain silent, they will be precluded from 
denying the validity thereof though the officers 
who executed it were not authorized so to do by 
prior resolution. Between Royal and Delaware .. 

The holder of recorded mortgage may be estopped 
from asserting the priority of his lien against a 
subsequent purchaser by any act, conduct or 
omission of his own which would render it un- 
conscionable to enforce the security to the other’s 
prejudice. Knox v. Kaelber, et als and Waugh.. 353 

Where the holder of a mortgage participates in the 
transaction and knowingly permits another to 
purchase the lands as free and clear in the mis- 
taken belief that the lands are unencumbered, 
he will be estopped from asserting the lien of 
his mortgage against such purchaser. Knox v. 
Kaelber, et als and Waugh .................... 

The doctrine of estoppel in pais or equitable estoppel 
predicated upon equitable fraud is now recog- 
nized and enforced in the law courts. Between 
Gitomer and U. S. Casualty ................00. 

No legal rights arise by reason of the issuance of an 
unauthorized building permit, even though work 
be done thereunder. Giordano v. Mayor, ete. .. 


169 


386 


EVIDENCE 


In the absence of ambiguity parol evidence is not 
admissible to alter the terms of a complete 
written agreement. Gabriel v. Glickman ...... 

A bill of particulars may be used as evidence of ad- 
missions by the adversary, and on appeal from a 
refusal to admit same, the contents must be 
shown in the state oi case so the court can de- 
termine their relevancy. Arnoff v. Chicarelli .. 

A “history” taken by an interne on admission of the 
plaintiff to the hospital is hearsay and not ad- 
missible. Cohen v. Bradley Beach 

Held, admission of a “history” containing alleged 
admissions against interest, taken by an interne 
who did not speak “Yiddish” from a plaintiff who 
spoke only “Yiddish” is reversible error. Cohen 
v. Bradley Beach 

An attending physician is in a better position to ex- 
press an opinion as to cause and effect than a 
mere medical expert, and unexplained faiiure 
to call him weighs heavily against the petitioner. 
Fusco v. Cambridge 

A doctor who made a post mortem examination can 
testify that in his opinion force had been em- 
ployed in the intercourse or attempted inter- 
course, but should not be permitted to testify 
“rape” had been committed since that involves 
a state of mind of the female which is a question 
forthe fury. State v..Auld) << <cccccccuenuees 75 

A photostatic copy of a service record, properly cer- 
tified, is admissible in evidence. State v. Auld 

When there is a latent ambiquity in the description 

in the deed, or a doubt as to the true location of 

the lines, evidence aliunde is admissib!e to show 

where the lines are. Between Joffe and Glicksman 86 

executor who is made a party defendant on a 

counterclaim, is brought into the cause as a 

party appearing in a representative capacity and 

hence the counterclaimant is prohibited from 
testifying to transactions with, or statements by 
the decedent. Between Yuritch and Yuritch .. 

The mere fact that an executor takes the stand as a 
witness is not sufficient to remove the statutory 
prohibition against testimony concerning tran- 
sactions with his decedent; it must appear the 
executor offered himself as a witness on his own 
behalf and testified to transactions with, or state- 
ments by his decedent. Between Yuritch and 
Yuritch 

Statements made to one’s treating physician relating 
to symptoms and feelirgs are admissible; but 
statements as to the cause of the injury, or as 
to the place wherein the injury occurred, are 
inadmissible. Friedman v. Essex Chair 

In action for divorce based on refusal of sex relations 
testimony of a witness as to conversations with 
petitioner regarding his sex life are only admis- 
sible if the witness was an extremely close friend 
and the disclosures were made to obtain assist- 
ance in effectuating a reconciliation. Franklin 
v. Franklin 

The transcript of the original hearing is not a part 
of the record and is not admissible as affirmative 
evidence on the hearing of a petition for in- 
creased or decreased disability. Watts v. Newark 234 

The transcript of an original hearing may only be 
used to attack the credibility of witnesses who 
give contradictory evidence on the hearing of a 
petition for increased disability, after the proper 
groundwork is laid. Watts v. Newark 

Oral evidence will be admitted to show a conveyance 
without consideration from aged parents to their 
son in whom they reposed trust and confidence, 
though absolute on its face, was not intended as 
a gift, and was but a nominal or limited con-. 

*veyance. Between Burkhard and Burkhard .... 

Grounds not stated in the trial court to sustain the 
objection there made will not be considered on 
appeal. Williams v. Guerreri 

The propriety of a leading question is for the dis- 
cretion of the trial judge, and his ruling thereon 


45 


62 


102 


141 


247 


(Continued on next page) £ 















Page Six 


1947 Annual Index 





will not constitute an appealable abuse of discre- 
tion unless it was prejudicial to the substantial 
rights of the losing party. Williams v. Guerreri 266 
A motion to strike an answer as being hearsay is 
properly denied where part of the answer is 
competent. State v. Sbrilli 
Ones reputation for chastity and morality at a place 
of brief temporary residence, ordinarily has no 
probative force, and its admissibility is in the 
discretion of the trial court. State v. Sbrilli .... 
An honorable discharge and good conduct award are 
not admissible as evidence of reputation for 
chastity and morality in the community. State 
v. Sbrilli 
Facts known or which should have been known at 
the time of the judgment, do not constitute 
newly discovered evidence. Breheny v. Essex 
The non production of evidence that would naturally 
have been produced by an honest claimant per- 
mits an inference that its tenor is unfavorable. 
Van Bernum v. Van Bernum 
Communications by a client to his attorney consulted 
in such capacity, or by the attorney to the client, 
are privileged and protected from disclosure 
unless the privilege is waived by the client. 
Russell v. Second Natl. Bank : 
, EXONERATION 
At common law, heirs, devisees and the widow of 
decedent were entitled to, exoneration of lands 
from a mortgage debt, but by R.S. 3:26 A-1 this 
right is now limited to the widow. Between 
Campbell and Campbeil 
The common law rule of ‘exoneration is based on the 
theory that the personal estate of the mortgagor 
was enhanced by the proceeds of the mortgage, 
and where the reason for the rule falls, its appli- 
cation is suspended. Between Campbell and 
Campbell 
Where the debt secured by the mortgage is not the 
sole and single obligation of the husband, the 
common law rule of exoneration does not apply. 
Between Campbell and Campbell .............. 
EXTRADITION 
Where prosecutor of a writ of habeas corpus to test 
the validity of extradition proceedings partici- 
pates without objection in a full hearing on the 
merits, he cannot after a decision on the merits 
object that the return to the writ was not in full 
compliance with the statutory requirements. 
State v. Wilson 
The asylum state of a person fleeing the state of his 
conviction of crime has no right to consider the 
merits of his trial nor alleged violations of his 
constitutional rights therein, but only the ques- 
tion of its obligation to surrender the person to 
the state from which he fled. In re Collier ...... 
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FEES 


There is no fixed sum for counsel fees or masters 
fees; reasonable allowances depend upon the 
varying circumstances. Waldor v. Bruey 


FORECLOSURE 
Where a tract has been subdivided into lots, the 
sheriff should offer the land for sale in parcels, 
selling only such lots as are necessary to produce 

the money due on the mortgage. Seibold v. Lake 
SNIEE 0 hink ol eb Salsa EN Re PSS Kabat 
Where a subdivided tract has been sold in bulk, 
court will order resale in parcels upon proper 
security being posted for the amount bid on the 
bulk sale. Seibold v. Lake Intervale 

In a foreclosure case where there is an infant de- 
fendant for whom a guardian ad litem has been 
appointed, a summons to attend the master 
should be issued and served on the guardian ad 
litem or his solicitor. Between Wilkes and 
Brennan 
Where the infant is properly brought into court, the 
failure to serve a master’s summons on the 
guardian ad litem, though irregular, does not 
subject the final decree to collateral attack. Be- 
tween Wilkes and Brennan 

A final decree in foreclosure is conclusive on all] 
persons whe were properly made parties. Be- 
tween Wilkes and Brennan 
An unrecorded recordable encumbrance, lien or in- 
terest is cut off by a foreclosure of a mortgage 
though the owner thereof was not joined in the 
foreclosure action. Walter v. Introcaso 
The rule and statute cutting off the holders of 
unrecorded recordable interests in foreclosed 
premises applies irrespective of whether the in- 
terest antedates the mortgage foreclosed or 
whether the complainant had actual or construc- 
tive notice of the outstanding interest or lien. 
Walter v. Introcaso 
_In a foreclosure, the right of redemption and all 
equities relating thereto are settled on applica- 
tion in the suit itself. Between Eichler and 
Rubin 
Upon payment of sum decreed due, the court has 
power by a writ of assistance to put the mort- 
gagor in possession when the mortgagee holds 
the lands under the mortgage. Between Eichler 
BUR MREUIOMN Sir no os peas Sciam Wawisen AAS oriond ure ores 
The fact that a defendant in foreclosure was in mili- 
tary service when the proceedings were had is 
not of itself sufficient to justify opening the de- 
cree; he must show he had a meritorious defense 
which could not be adequately interposed or, that 

his ability to comply with his obligation was 
materially affected. by military service. Radich 

v. Bloomberg 
Foreclosure proceedings properly completed are a 
sufficient compliance with Section 532 of the 
Soldiers and Sailors Civil Relief Act of 1942. 
Radich v. Bioomberg 

A tenant’s right to possession of premises openly 
occupied by him remains unaffected by a fore- 
closure decree if he was not joined in the fore- 
closure and if he attorns. Asbury Park v. 
OI OR a ae ee ee ae ee oe ee 
Failure to allow proper credit for rents collected or 
for waste, and error in calculation of interest are 
not such special equities as will justify opening 

a final decree after expiration of time for appeal. 
Between Franklin and Muster, et al 
Taxes paid by a mortgagee prior to foreclosure should 
be pleaded in the bill if allowance therefor is 
sought; but taxes paid after the bill and before 
the decree may be included in the decree under 

the general prayer for relief. Between South 
Amboy, etc. and McMichaels, etc., et al 
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The right‘ of a junior mortgagee to compel a senior 
mértgagee to account rests solely on the fact that 
the senior mortgagee is obliged to account to the 
mortgagor and the junior mortgagee, by reason 
of his lien, has the right in equity to stand in the 
place of the mortgagor. Between South Amboy, 
etc. and McMichaels, etc., et al 

FORGERY 
Where one endorses the name of another with the 

authorization of that other, it does not constitute 

forgery so as to make a payee liable for honoring 
the endorsement. Russell v. Second Natl. Bank 


FRAUD 

Fraud must be established by clear and convincing 

proof. Boorstein and Boorstein 

A claim of fraud based on matters antedating the 

judgment, should .be presented, not in Chancery, 

but in an appropriate application to the court 

wherein the judgment was rendered. Boorstein 

and Boorstein ; 

An agent who withholds any material facts from his 

principal violates his fiduciary duty, regardless 

of whether he has thereby obtained an advantage 

or damaged his principal. Between Carluccio 

PRIMO REMEBER HESS do do) ceo gs sin. 5/e aie olbsretrece ore 
FRAUDULENT CONVEYANCES 

Where the estate is insolvent, an administrator as- 

serting the rights of decedent’s creditors may, to 

the extent necessary to nay them, recover assets 

fraudulently transferred by the deceased in his 

lifetime. Between Duttkin and Zalenski 
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GIFTS 
The mere delivery of a check does not make a com- 
pleted and effective gift of the sum represented 
thereby. Between Straut and Hollinger 
The three elements of a gift inter vivos are: donative 
intent, actual delivery and a stripping by the 
donor of ownership and dominion. Hudson and 
Havemeyer 
Mere transfer by donor of savings account to one 
‘in her name and that of her daughter, held in- 
sufficient under the facts, to support a finding of 
a gift inter vivos. Hudson and Havemeyer .... 
A parol gift of land will be enforced when it is 
accompanied by possession and has induced the 
donee to make valuable improvements of a per- 
manent nature. Between Sommers, et al and 
DOG OEM ois canine once Shee ee uiee awe 
A parol gift of land must be established by clear and 
unequivocal evidence. Between Sommers, et al 
and Zuck, et al 
There cannot be a valid gift causa mortis of a United 
States Savings Bond. Fidelity Union and Tezyk 
Delivery of a savings book with intent to make a gift 
of the deposit therein recorded, transfers title to 
the fund to the donee. Between Borthwick and 
SRAMODUIIAEA (25 Gia eus 0 5 ors nwnecten edema ene Oe mks 
A gift causa mortis becomes absolute when the donor 
dies from illness existent at the time of the gift 
without having theretofore revoked it. Between 
Borthwick and SRUrzyasnt....... 566 cs.s.o0s5 cones oss 
In the absence of evidence contra, the presumption 
of a gift in praesenti drawn from the form of a 
joint or common savings account. stands: but 
where the evidence affirmatively shows a con- 
trary intention or that there was no intention 
at all, one of the requisites of a gift inter vivos 
is wanting, and the presumption falls. Stiles 
v. Newschwander 
Where one adds the name of another to his savings 
account and makes it payable to either or sur- 
vivor, a presumption is raised that‘a gift inter 
vivos was intended. Stiles v. Newschwander .. 
GUARDIANS 
Notice of the prior lunacy proceeding in Chancery 
and notice to relatives pursuant to the order of 
the court do not meet the requirements of due 
process for notice to a ward of proceedings for 
appointment of a guardian. Lommason v. Wash- 
ington Trust 
The appointment of a guardian for an incompetent 
in the Orphan’s Court without notice of the 
proceeding to the ward is void. Lommason v. 
Washington Trust 
HABEAS CORPUS 
Habeas Corpus is a proper method for attacking the 
jurisdiction of a court to impose or put into 
operation a sentence of imprisonment. In re Baer 
Where prosecutor of a writ of habeas corpus to test 
the validity of extradition proceedings particip- 
ates without objection in a full hearing on the 
merits, he cannot after a decision on the merits 
object that the return to the writ was not in 
full compliance with the statutory requirements. 
State v. Wilson 
On habeas corpus to review a conviction and sentence 
the only question before the court is the consti- 
tutionality of the conviction and sentence. In 
Re Caruso 
HUSBAND AND WIFE : ; é 
The payment of money, part of a wife’s separate 
estate, to her husband, raises no presumption 
that a gift was intended, the inference is a loan 
or a deposit for safe keeping. Yorn v. Yorn .... 
Provision in order for support of infant child that 
payments shal! cease on failure of infant to visit 
with father, without more, is improper. Lawton 
v. Lawton 
A bill for specific performance will not lie to en- 
force a contract to pay alimony. Lum v. Lum .. 
Held. on facts, court erred in not granting wif 
maintenance pendente lite. Tracy v. Tracy 
A wife has the right to assume her husband will 
continue to support her. Tracy v. Tracy 
INFANTS 
In a foreclosure case where there is an infant de- 
fendant for whom a guardian ad litem has been 
appointed, a summons to attend the master 
should be issued and served on the guardian ad 
litem or his solicitor. Between Wilkes and 
BERRA oct vans can eee seamen epetcans 
Where the infant is properly brought into court, the 
failure to serve a master’s summons on the 
guardian ad litem, though irregular, does not 
subject the final decree to collateral attack. Be- 
tween Wilkes and Brennan 
INDEPENDENT CONTRACTOR 
In determining whether the relationship was master 
and servant or independent contractor, the ulti- 
mate question is who had control of the operation. 
Cappadonna v. Passaic Motors 
INHERITANCE TAXES 
A gift is taxable if made as a result of that contem- 
plation of death which induces a decedent, aware 
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of a choice, intentionally to make an inter-vivos 
gift in the place of a testamentary disposition. 
In re Johnson, deceased 
Lacking proof of current market value of stock of a 
closed corporation, the taxing authority may 
analyze the balance sheets and profit and loss 
statements of the company and resort to the cap- 
italization of earnings method in determining the 
value of the shares. In re Johnson, deceased .. 
























INJUNCTION 
Interlocutory Injunctions by Hon. John O. Bigelow. 
A temporary injunction will be granted to protect 
complainants from threatened irreparable in- 
jury by the questionable action of municipal 
officials. Between Iannella and Piscataway .... | 
Equity will, in a proper case, afford relief against & 
forfeiture and restrain dispossess proceedinzs not- 
withstanding there are legal defenses available in 











the suit at law. Between Schwarz and Sorbello .. 17 





A bill to enjoin litigation at law is allowable only 
where complainant has already established his 
right at law, or to avoid multiplicity of actions. 
Jadon v. Werbel l 

Chancery cannot enjoin summary dispossess proceed- 
ings merely because the damages which would be 


recoverable in the event of a wrongful eviction 


might be inadequate. Jadon v. Werbel .......... 
A bill to restrain interference with an alleged ease- 
ment, the existance of which is in dispute, may be 


retained and the issue of fact sent to a law court 


for trial. Weber v. L. & G. Trucking Corp. ...... ii 


A state court is without power and authority to grant 
preliminary restraint against a national bank in 
a cause relating to the internal government of 
the bank. Between Bochman and 1st Mechanics 
Natl. Bank 
Equity has power to relieve complainants from im- 
mediate and irreparable damage where they have 
no adequate remedy at law. Between Cohen and 
Spoerer 
A restraint pendente lite will tbe granted where it is 
necessary to preserve the subject matter of the 
suit, though the material facts relied on by com- 
plainant are denied under oath. Between Mayer 
and Layfmen. 
Property rights will be protected by injunction 
against damage from arbitrary acts of officials 
acting without due process. 
@b db atid (Srogman: Cte’ «<< v.05 accuswensionaetees 33 
Chancery will not enjoin a proceeding by due process 
of law to enforce an ordinance allegedly violated. 
Between Higgins, et al and Krogman, ete. ...... 3 
The privilege to pursue one’s occupation is property 
right which may be protected by injunction. 
Between Hansen, et al and Local 373, et al ...... % 
An injunction against use of trade name will only be 
granted where the parties are in competition or 
the public is likely to be deceived. Between 
BCPA AIG LORE «55 <5.05.2.0 5/00 selec ccarerance Rear 
INSURANCE 
An assessment against policyholders made in re- 
ceivership proceedings in a sister state bars a 
resident policyholder from questioning the val- 
idity thereof but does not bar personal defenses 
such as error in the method of calculating the 
amount of his assessment. Keehn, etc. v. Hi- 
Grade Coal 
Assignments of policies to the insurer to secure loans 
made to the insured are valid and enforceable 
according to the terms of the policy against a 
beneficiary whose appointment can be revoked 
by the insured, though the beneficiary did not 
consent to the loans or assignments. David v 
Metropolitan 
An insured can be called upon to account to the 
insurer—subrogee, only if he has recovered more 
from the insurer and the wrong doer than his 
total loss, and then only for the excess. Between 
Federal and Engelhorn 
The mere fact that an insurer makes an independent 
investigation does not absolve an applicant from 
speaking the truth nor lessen the right of the 
insurer to rely on his statements, unless the in- 
vestigation discloses the falsity of the repre- 
sentations or facts of such nature as to place 
upon the insurer the duty of further inquiry 
John Hancock v. Cronin 
Where a policy is lapsed for non-payment of prem- 
ium and an outstanding loan thereon by the 
insurer exceeds the cash surrender value, it is 
not necessary to give notice of default in payment 
of the loan in order to effectively lapse the 
policy. Young v. Metropolitan ! 
Effect will, if possible, be given to all parts*of the 
policy and a construction giving meaning to all 
parts will be preferred to one which leaves a 
portion useless. Caruso v. John Hancock ...... 1 
Where there is a possible repugnancy between a gen- 
eral clause and specific ones, the latter will gov- 
ern. Caruso v. John Hancock ] 
Policy contained clause excluding death while in 
military service and another excluding death 
within two years as result of war, Held—The 
former applies where insured was killed while 
a soldier more than two years after the policy 
issued. Caruso v. John Hancock i 
A liability policy issued on a taxicab cannot be 
effectively cancelled before expiration except 
upon actual notice thereof to the municipal clerk 


a ee a) ee 


affording a reasonable time for protective action. J 


Leitner ‘v. Citizens Casualiy: . 2... <0c<0 is cesse se ae 
Provision in policy exempting accidental death ben- 
efits “while Insured is in military or naval servce 
in time of war” held to apply to status of insured 
and hence to exempt liability in such instance 
regardless of the cause of death. Jorgensen v. 
Metropolitan 
Military service exemption clauses do not violate 
public policy. Jorgensen v. Metropolitan 
Equity will grant rescission of a policy of insurance 
upon proof of reliance on material representa- 
tions untrue in fact, without proof of conscious 
or intentional fraud. Between Citizens and 
Zambrano 
Knowledge of the insurer’s agent is not knowledge 
of the insurer where the policy expressly pro- 
vides to the contrary. Between Citizens and 
Zambrano 
In the absence of a special provision of law or of 4 
rule of the Association to the contrary the nam- 
ing of a person as beneficiary in the benefit 
certificate of a fraternal benefit association con- 
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fers not a vested right, but an expectancy merely 
which may be defeated at any time by the 
d insured member. Duffy v. Duffy ess 
Held, the provisions in the by-laws of the Association 
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may requiring surrender of old benefit certificate or 
loss proof of loss thereof before a new certificate is 
“ap- issued, is for the benefit of the Association and 
the may be waived by it. Duffy v. Duffy .......... 







TEGRATION 






Integration of the Bar, by Walter G. Winne ...... 
sively Integration of the Bar, by David M. Klausner ...... 
tect REST 

in- Interest on taxes does not follow non-payment unless 





expressly authorized by statute. Fairlawn v. 


Fairlawn 












Interest on unpaid legacies starts when the right to 
not- receive payment of the legacies arrives and pay- 
le in ment is demandable. Between Doyle, etc. and 
0’... RAINED eo ois oie cokg a6 Ke ashes eee eneswereN es 
only Where will directs executrix to sell property and pay 

his legacies when in her best judgment she deems 
ions. it advisable, interest will not accrue on the legacy 


though it was not paid for 10 years, if, as here, 
the Executrix exercised her “best judgment” in 
withholding sale for that period. Between Doyle, 
etc. and Mahon, etc. 
Compound interest is not recoverable unless there 
has been a conclusive settlement between the 
parties, or a judgment combining principal and 
accrued interest, or a special agreement con- 





--.. om firming such exaction. Between Abramowitz 
rant and Washington Cemetery ................+04: 
dpe. ERPLEADER 
t of ' A defendant may move to strike a bill of interpleader 
oan ; only when it shows on its face it is not a proper 
a. case to interplead. Between Phillips and Brady, 
i ; Tee ais ee a iG SSeS Khe Caen eee 
— ’ A contest of the complainant’s right to relief should 
and H be raised by answer and not by motion to strike. 
oes : Between Phillips and Brady, et al ........... 
yon ’ The procedure in interpleader is first to determine, 
4 f after final hearing, whether complainant is en- 
ayer titled toa decree and thereafter to proceed to 
_. determine the conflicting claims of defendants. 
tion Between Phillips and Brady, et | See ere 
cials Decree in interpleader merely directs complainant 
sins to pay the money into court and be discharged; 
oy it is final between complainant and defendants 
pois but merely interlocutory as between the rival 
ated. defendants. Between Phillips and Brady, et al - 
The only issue presented by a bill of interpleader is 
aay i complainant’s right to have defendants inter- 
tion plead. Between Duke Storage and Keller, et al .. 


"» @ When a bill of interpleader shows facts entitling 
complainant to require defendants to interplead, 









ps the right to the decree cannot be determined on 
veen the return of an order to show cause; defendants 
{: denying the right must do so by answer. Be- 
q tween Duke Storage and Keller, et al ......... 
os The only decree which can be made is that defend- 
none ants interplead, or that the bill be dismissed. 
val- fam Between Duke Storage and Keller, et al oat ea 
nses , A bailee having no interest in property claimed by 
the am two claimants and in doubt as to the true owner, 
Hi- 3 is entitled to protection from the vexation of 
suits brought against him by the claimants. Be- 
ESE tween C. F. Duke, Inc. and Keller .......... yi 
able Where one of two claimants to chattels stored with 
ist a a warehouseman has secured possession of these 
oked chattels through replevin and the other has 
no brought suit for failure to deliver the chattels, 
dv. &@ the warehouseman is entitled to call on the 
claimants to interplead. Between C. F. Duke, Inc. 
the NE i pak ce rousinanstas nenenvceaneen etext 
more GES 


A judge who assumes and performs his judicial 
duties without taking the required oath of office 








ens is a de facto officer and his acts are accordingly 
dent | valid and legally effective. State v. Gavin .... 2 
from * A Judge or Master is automatically disqualified 
the z from sitting in a cause when he has been at- 
> jn- 4 torney of record or counsel for a party to such 
pre- x SCOT COI Vs CICOUE. o's os disso Cave ecules saves 
slace SUDGMENT ie. _ 
uiry : A preconception and determination of an anticipated 
oe, Se 3 but unknown state of facis is not a proper jud- 
rem- icial function. Lawton v. Lawton .............. 
the * Time for appeal having expired, the Court is with- 
it is ©@ out power to reopen a decree except for newly 
ment | discovered evidence or on some special equity 
. the that would give the Court discretionary power 
gcc tel i to make the order. Between Matarrese and 
f the 4 PRR Seo da ois x, crore ecb ose ch Onis 'e Sa Re NES 
o all Held, failure to appoint guardian ad litem for absent 
rsa & defendant residing in enemy country, together 
eres with proof that the bill in partition misrepre- 
gen- sented the income from the property and that 
gov- complainant sold the property within four 
oasis months for $3,000 after purchasing at Master’s 
le in sale for $500, is a sufficient showing of special 
Jeath = @ equities to justify reopening the decree. Between 
oo J - Matarrese and Matarrese ..........-..-0s00% 
while RIES 
olicy 7% The exclusion of all wage earners from a jury panel 
cee presents a novel question of importance as to 
rt be its being possible ground for reversal. State 
xcept | SIMI Dee go no od sds Siew nie me eee 
clerk The statutory provisions for empanelling of a Grand 
ction. ig Jury are directory only and irregularities are 
eS ae no ground for challenge unless they were plainly 
a % ol. Gide Wo GEUNGY ..oseceecerscaalene 
R ICTION 
sured Chancery has jurisdiction to determine questions of 
tance title to lands where such determination is in- 
aoe cidental to the exercise of its general jurisdic- 
late tion in cases of trusts etc. Between Parsons and 
I eo ei ocd s nie Sieio view a's Ssin/owsiaialeiereia 
eee The question of the.existence of an easement is in 
rance the exclusive constitutional jurisdiction of the 
weasel law courts. Weber v. L. & G. Trucking Corp. ... 
-_ Counsel cannot by silence or express consent confer 
a on equity the power to determine litigated mat- 
ledge ters which under our judicial system, must be 
pro- settled in a court of law. Weber v. L. & G. 
and SERUM CORDS, foo 220%... oe sec e cv nse'e snnns seeee 
4 While equity may intervene to prevent a forfeiture 
as of a lease, it will not intervene to prevent a 
nam- termination by limitation contained in the lease, 
enefit unless some peculiar equitable right is in- 
con- volved. Between Westfield and Middiesex 





The question of whether under the provision of a 
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fire clause in a lease there has been a termina- 
bee me 8 


tion, is one of law which can be adequately de- 
termined in the law courts. Between Westfield 
and Middlesex ae 
A counterclaim presenting a purely legal question 
for which there is an adequate remedy at law, 
will be dismissed though Chancery may have 
jurisdiction over the main cause. Between Caw- 
thorne and Seeger 
The Juvenile and Domestic Relations Court has no 
jurisdiction over a non-resident infant who 
comes into this state on a lawful errand, with 
intent to leave within a few hours, where she 
is not charged with committing in New Jersey 
an act forbidden by our laws and the gist of the 
complaint is that she is incorrigible and a juve- 
nile delinquent. In re Doris Olcott . 402 


JUVENILES 
The Juvenile and Domestic Relations Court has no 
jurisdiction aver a non-resident infant who 
comes into this state on a lawful errand, with 
intent to leave within a few hours, where she is 
not charged with committing in New Jersey an 
act forbidden by our laws and the gist of the 
complaint is that she is incorrigible and a juv- 
enile delinquent. In re Doris Olcott 
LABOR 
Orderly picketing by a labor union is legal even 
though there is no dispute between the employ- 
er and his non-union employee. Between 
Ukrainian and Local 488 
A collective bargaining agreement providing for a 
procedure for discharging employees, will be 
enforced in equity where there has been a dis- 
charge without following such procedure, by 
ordering reinstatement of the employee. 
PiGtheencods Vi FAME HS o\ec0'scdince ccmoewes oe anne 
unincorporated International labor union, 
though having no office in this state, should be 
regarded as voluntarily submitting itself to the 
jurisdiction of our courts when it engages in its 
activities in this state through a Local chartered 
by it and the membership thereof. Between 
Moran and International et als .............. 
Service on an officer of an International Labor 
union operating through Locals chartered in this 
state is sufficient service when the officer bears 
such relation to the International that it must 
be presumed notice will promptly reach the 
International. Between Moran and International 
CRA Ble ee sees eh nai od hee vena vere Pe 
Strikes and Eminent Domain by Eugene Gerhart .. 
The Taft-Hartley Act by Irving Bookstaber ...... 
Picketing en masse in the intentional manner here 
acknowledged is not peaceful and free of in- 
timidation. Between Hansen, et al and Local 
Sia COR Ae ass oa dead vedere saakeyenuaneente 
LACHES 
Generally if there has been unreasonable delay in 
asserting claims, or if there has been actual or 
passive acquiescence in the performance of the 
act complained of, equity will refuse her aid. 
Between Montclair Trust and Star Co. ......... 
Held, pledgor is estopped by its laches from com- 
plaining of the course of conduct of the pledgee 
over a period of 10 years, of which conduct the 
pledgor had full knowledge and to which it made 
no objection. Between Montclair Trust and Star 
Cs Steen coco ena wane esa axa eee aie: 
Application to vacate order staying execution en- 
tered more than 30 years ago denied on the 
ground of laches. Cerciello v. Metropolitan .... 
Where a party to a foreign divorce allows the decree 
to remain unchallenged for a long period and 
new rights have arisen based thereon, he will be 
in laches on a subsequent attempt to invalidate 
that decree. Meade v. Muller 
LANDLORD AND TENANT 
A wife’s right to possession ends when the husband’s 
right ends, where he is the tenant. Boorstein 
ERIE EAE ORNI Se Sieh su 6 a ciersol deta a Oe 
Where a tenancy is created, the law will imply a 
contract to pay a reasonable rental for use and 
occupancy. Underwood v. Katz ................ 
A Notice to Quit in the usual form, is legally ef- 
fective to terminate a tenancy under a lease in 
the absence of qualifying circumstances. Dector 
NE ois MUM NIIIE aala w xsn,'ak ie iacar'es xu’ tad ete 
A “Notice to Quit” is a sufficient “notice of termina- 
tion” of a lease as that term is commonly used 
and understood. Dector v. Phelps .............. 
Equity will, in a proper case, afford relief against a 
forfeiture and restrain dispossess proceedings 
notwithstanding there are legal defenses avail- 
able in the suit at law. Between Schwarz and 
IMMUNE alas Socks vasa saa ee ee one 
While equity will not ordinarily exercise its juris- 
diction when the defense of waiver of breach 
ef covenant is pleadable in a common law action, 
if that action is of a summary nature, where 
there is no appeal on the merits, it will enter- 
tain the defense and stay the law action. Be- 
tween Schwarz and Sorbello .................. 
Whenever it appears that the conduct of a landlord is 
oppressive and unconscionable, equity will en- 
tertain an application to prevent a forfeiture. 
Between Schwarz and Sorbello ............... 
option to purchase contained in a written lease 
cannot be exercised after expiration of the lease 
by a tenant holding over. Andreula v. Slovak .. 
No new lease is necessary on exercising an option 
for extension. Jadon v. Werbel ............... 
An option to renew a lease which may be exercised 
by the giving of notice by the tenant to the 
landlord, without more, is actually an option 
for an extension and no new lease is required 
upon the exercise thereof. Jadon v. Werbel .... 
Chancery cannot enjoin summary dispossess pro- 
ceedings merely because the damages which 
would be recoverable in the event of a wrong- 
ful eviction might be inadequate. Jardon v. 
WF os ose cnc h ici non cntemeaieatabcan 
A municipality which holds a duly recorded tax sale 
certificate has the right to collect rents from 
the tenants but has no right to evict a tenant 
of the owner who attorns to the municipality. 
Asbary Park vy. EXwitch, et all>... <6.0ccnnses 
A tenant’s right to possession of premises openly oc- 
cupied by him remains unaffected by a fore- 
closure decree if he was not joined in the fore- 
closure and if he attorns. Asbury Park v. Ehr- 
Ln ee eran 2 PST EE 
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Neither a mortgagee in possession nor a receiver 
has the right to evict tenants who attorn, in 
disregard of their leases. Asbury Park v. Ehr- 
lich, et al 

Certiorari or appeal to review summary dispossess 
proceedings will not lie except on the question of 
jurisdiction. Kowitski v. Feller 

“Failure of the landlord to come within the provi- 
sions of the Housing and Rent Act of 1947, does 
not present a jurisdictional question in dis- 
possess proceedings. Kowitski v. Feller 

landlord can only secure possession of controlled 
housing accomodations where he seeks those 
accommodations for his own immediate and per- 
sonal occupancy. Schmidt v. Kubawicz 

The provision of the “Housing and Rent Act of 1947” 
limiting evictions to those cases where the land- 
lord seeks possession for his own use, dues not 
permit evictions for the use of members of the 
landlord’s family. Schmidt v. Kubawicz 

A lease entered into between a life tenant and a 
lessee is not binding on the remaindermen; the 
death of the life tenant terminates the lease and 
the lessee’s right to possession. Pearce v. Aur- 
inger 

A mortgagee is not entitled to rents until he takes 
actual possession of the premises either by an 
ouster of or surrender of possession by the mort- 
gagor. Pearce v. Auringer 

A decision by the District Court in a tenancy action 
is not res adjudicata. Wallworth v. Johnson ... 

A landlord by accepting rent after eXyiration of a 
lease impliedly consents to the tenant’s remain- 
ing for any renewal term fixed in the lease, or as 
a tenant from year to year if no renewal term 
is fixed. Wallworth v. Johnson 

The affidavit initiating a dispossess action must set 
forth facts showing the relationship of landlord 
and tenant exists between the plaintiff and 
defendant. Weller v. Kelly 

Affidavit in dispossess action by purchaser of prop- 
erty must set forth facts showing either attorn- 
ment by tenant or conveyance of landlord’s 
reversionary interest. Weller v. Kelly 

Allegation in dispossess affidavit that affiant “pur- 
chased” the premises from defendant’s lessor is 
insufficient to establish landlord-tenant rela- 
tionship. Weller v. Kelly 

A landlord is not liable for injuries suffered on 
leased premises. Casais v. Shapiro 

A landlord is not liable for injuries suffered on a 
private stairway controlled and used only by the 
tenant. Casais v. Shapiro 

A landlord who does not come within the provisions 
of the Housing and Rent Act of 1947 cannot evict 
a tenant though he holds a certificate of eviction 
granted under the Price Control Act of 1946. 
Beinecke v. Terranova 

The provisions of the Housing & Rent Act of 1947 
limiting evictions are a valid exercise of the 
police power and are not unconstitutional 
though they may deprive a landlord of a former 
vested right to possession. Beinecke v. Terranova 

LEASES ; 

An option to purchase contained in a written lease 
cannot be exercised after expiration of the lease 
by a tenant holding over. Andreula v. Slovak .. 

Equity may relieve against failure to give notice of 
exercise of an option to renew a lease where 

such failure results from accident, fraud, sur- 
prise or mistake or there are other special cir- 
cumstances warranting equity’s protection. Be- 
tween Mayer and Layfmen ................... 

Equity may grant relief from an inadvertent neglect 
to give notice of renewal of a lease where the 
delay was slight and refusal to renew the lease 
is unconscionable. Between Mayer and Layfmen 

No new lease is necessary on exercising an option 
for extension. Jadon v. Werbel .............. 

An option to renew a lease which may be exercised 
by the giving of notice by the tenant to the 
landlord, without more, is actually an option 
for an extension and no new lease is required 
upon the exercise thereof. Jadon v. Werbel 

Where a lease specifies what is meant by “termina- 
tion of hostilities”, the meaning so ascribed con- 
trols over any other possible construction. Corol 
Realty v. American Type Founders ........... 

While equity may intervene to prevent a forfeiture 
of a lease, it will not intervene to prevent a ter- 
mination by limitation contained in the lease, 
unless some peculiar equitable right is involved. 
Between Westfield and Middlesex .............. 

The question of whether under the provisions of a 
fire clause in a lease there has been a termina- 
tion, is one of law which can be adequately de- 
termined in the law courts.Between Westfield 
and Middlesex ie 


ee 


LICENSES 
A license is not exclusive unless it so specifically 
provides or the surrounding circumstances 


clearly indicate that an exclusive license was 
mutually intended. Egan v. La Fera .......... 
When a license to use a name is given, and the dura- 
tion is not stipulated, the circumstances deter- 
mine the extent of the right bestowed. Between 
Segal and Storch 
LIMITATIONS 
The statute of limitations is not a basis for a motion 
to strike but must be pleaded as a defense. Fair- 
Fawth 6. PaO «. 2 s:s 0 cckcernngaedseuseaaaer ; 
The term “town corporate” as used in R. S. 2:24-22 
includes the whole range of bodies corporate 
established for local government below the grade 
of county. Fairlawn v. Fairlawn : 
LUNACY 
The appointment of a guardian for an incompetent 
in the Orphans’ Court without notice of *he p-o- 
ceeding to the ward is void. Lomason vy W: -h- 
ington Trust f : 
Notice of the prior lunacy proceeding in Chancery 
and notice to relatives pursuant to the order of 
the court do not meet the requirements of due 
process for notice to a ward of proceeding’ for 
appointment of a guardian. Lommason v_ Wash- 
ington Trust 
MALICIOUS PROSECUTION 
The three elements of a suit for malicious presecu- 
tion are: defendant acted without reasonab! or 
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probable cause, he was actuated by malice in 
making the charge, and the prosecution ended 
in plaintiff's favor. Kearney v. Mallon, et als .. 

Failure to prove any one of the 3 elements requires 
a direction of verdict for defendant. Kearney v. 
Malion, et als 


150 


MANDAMUS 


The status of the law as of the time the decision of 
the application for a writ of mandamus is rend- 
ered is controlling. Socony v. Mount Holly 

Held, relator is not entitled to compel issuance of a 
building permit where before the determination 
on the application, an ordinance is properly ad- 
opted prohibiting the proposed use. Socony v. 
Mount Holly 

Mandamus will issue to compel a city to prosecute 
condemnation proceedings where ,the city has 
taken lands without payment and incorporated 
them into an authorized public use, and the sta- 
tute authorizes the City to initiate condemnation 
proceedings but does not so authorize the land 
owner. Brown v. Newark 


38 


38 


331 


MASTER AND SERVANT 


A discharge in violation of a contract of employment 
has the effect of a termination thereof at the 
earliest possible time. Tousley v. Atlantic City 
Ambassador Hotel 

In determining whether the relationship was master 

and servant or independent contractor, the ulti- 

mate question is who had control of the opera- 
tino. Cappadonna v.. Passaic Motors 
employer can recover in an action for breach of 
warranty against a seller or manufacturer, the 
amount of a compensation award he was obliged 
to pay his employee for injuries sustained by the 
employee as a result of the breach of warranty 
of fitness. General Home v. American 


25 


434 


MORTGAGES 


The assignee of a bond and mortgage takes subject 
to all defenses which exist in favor of the mort- 
gagor against the mortgagee. Between F. S. T. 
Corp. and Onorato 

A second mortgage taken without the knowledge of 
the H.O.L.C. is void. Between F.S.T. Corp. and 
Onorato 

A deed absolute on its face, intended only as secur- 
ity for a loan, will be decreed to be operative 
as a mortgage. Between Westcott and Konstanty- 
nowicz 

Aftre breach of condition, a mortgagee can take 
possession of the mortgaged land, and if he is 
already in possession under some other title 
which expires, he may remain in possession as 
mortgagee. Between Eichler and Rubin 

Neither a mortgagee in possession nor a receiver has 
the right to evict tenants who attorn, in disre- 
gard of their leases. Asbury Park v. Ehrlich, 
et al 

Construction Loans, by Andrew G. Holl 

A mortgagee is not entitled to rents until he takes 
actual possession of the premises either by an 
ouster of or surrender of possession by the mort- 
gagor. Pearce v. Auringer 

The holder of a recorded mortgage may be estopped 
from asserting the priority of his lien against a 
subsequent purchaser by any act, conduct or 
omission of his own which would render it un- 
conscionable to enforce the security to the other’s 
prejudice. Knox v. Kaelber et als and Waugh .. 


Where the holder of a mortgage participates in the 
transaction and knowingly permits another to 
purchase the lands as free and clear in the mis- 
taken belief that the lands are unencumbered, 
he will be estopped from asserting the lien of 
of his mortgage against such purchaser. Knox v. 
Kaelber, et als and Waugh 

One in possession by an independent title does not 
hold as a mortgagee and is not charged with the 
liabilities of a mortgagee in possession though 
he may have a mortgage on the property. Be-, 
ne South Amboy, etc. and McMichaels, etc. 
RN ie BikS wniise each e wards SARC SESE os aieeic see 

A mortgagee who pays taxes assessed against the 
property, to protect his interest, is entitled to 
be reimbursed for such payment though the 
mortgage contains no express covenant by the 
mortgagor to pay taxes. Between South Amboy, 
ete. and McMichaels, etc. et al 

It is the duty of the mortgagor to pay taxes and 
municipal liens and to keep down prior encum- 
brances. Between South Amboy and McMichaels, 
etc., et al 
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MOTOR VEHICLES 


In a replevin action to recover possession of a motor 
vehicle the burden is on plaintiff to establish 
that the requirements of R. S. 39:10-1 et seq. 
had been complied with. Vida v. Ruckle Bros. .. 


MUNICIPAL LAW 


Adoption of an “anti-noise” ordinance is within the 
police powers of a municipality. Kovacs v. 
Cooper 

An ordinance granting the Council the power to 
grant or refuse gas station permits without lay- 
ing down a sufficient norm or standard, is not a 
valid exercise of the police power. Finn v. Clif- 
ton 

The power to pass an ordinance includes the power 
to repeal it. Stockhold v. Jackson Twsp. ....... 

Where a municipality has, contrary to the public in- 
terest, adopted an ordinance vacating a portion 
of a road, it may subsequently adopt an ordin- 
ance repealing the vacating ordinance. Stock- 
NL PRED IED, hi os ase civ m.s ni ai0:s s0'90:0:5 016.8 « 

The operation of a water system by a city is a pro- 
prietary function in which operation the city 
owes a duty of exercising reasonable care. Stein 
v. Newark 

A municipality is not an insurer of the water lines 
maintained by it and is only liable for defects 
caused by wear and tear if it had actual or 
constructive notice threof. Stein v. Newark .... 

A Lease granted by the City of Asbury Park without 
prior advertising for bids, as required by sta- 
tutes, held invalid. Whirl-O-Ball v. Asbury Park 

The appropriate avenue for determining the validity 
of an ordinance, is by certiorari. Between Ian- 
nella and Piscataway 

Except in rare cases and under peculiar -circum- 
stances, equity will not finally determine the 
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g validity of municipal ordinances. Between Ian- 
nelia and Piscataway. 0.2... ose: o008 nce cera 129 
A temporary injunction will be granted to protect 

complainants from threatened irreparable injury 
by the questionable action of municipal officials. 
Between Iannella and Piscataway 
Where a vacancy by resignation occurs in an office 
for which the legislature has fixed a term, the 
vacancy exists only for the unexpired portion of 
the term. Marvel v. Camden 
An appointment for a full term to an office in which 
a vacancy for only a portion of the term exists, 
is entirely nugatory and void. Marvel v. Cam- 
den 
The Civil Service Commission has power to enforce 
in municipalities adopting the Civil Service Act, 
the legislative provisions for the payment of 
bonuses without discrimination. Verona v. Civil 
Service 
A bonus to municipal employees earning iess thana 
stated sum is discriminatory. Verona v. Civil 
Service 

Chap. 193 of the laws of 1946 held constitutional and 

retroactive. Verona v. Civil Service 

The provisions of R. S. 40:49-2 govern the method 

of enacting ordinances unless changed or altered 
in some other specific section or by subsequent 
statute. Stirling v. Plainfield 

While R. S. 40:55-34 extends the time required for 

publication of a new zoning ordinance, or an 
amendment or repeal of an existing zoning or- 
dinance, to 10 days, it does not apply to an 
amendment of an ordinance in the course of 
passage; 2 days is all that is required for the 
latter. Stirling v. Plainfield 
A “protest” and demand for, referendum on an or- 
dinance providing for an improvement or the 
incurring of indebtedness must be made within 
10 days after passage of the ordinance. French 
v. Ocean City 
In the absence of a clear showing of bad faith, the 
court will not substitute its judgement on an 
administrative matter within the province of 
the governing body. Travis v. Highlands 
A bidder whose bid did not comply with the specifi- 
cations has no standing as a “low bidder” to 
attack the award of a contract. Travis v. High- 
lands 

A statute requiring a municipality to secure ap- 

proval of a State Department before a project is 
“constructed or operated”, is no bar to an award 
of a contract for such work before the approval 
is secured. Travis v. Highlands 
Where private rights have become vested by an or- 
dinance, they cannot be impaired or destroyed 
by a subsequent ordinance unless some valid 
legal reason exists therefor. Stockhold v. Jack- 
son Twsp. 
Property rights will be protected by injunction 
against damage from arbitrary acts of officials 
acting without due process. Between Higgins et 
Bl ARGS PORINAN CEC: cwiccimccsine 5 oecaceninneenios > 
Chancery will not enjoin a proceeding by due pro- 
cess of law to enforce an ordinance allegedly 
violated. Between Higgins et al and Krogman, 
etc. 
Veterans holding peddlers licenses under R. S. 45:24- 
9 are entitled to peddle anywhere in the state 
regardless of municipal ordinances. Between 
Higgins et al and Krogman, etc. ........-++++++- 
A municipality may limit the time in which work 
must start under a building permit. Sun Oil v. 
Bradley 
EXEAT 
The liability of a surety on a bond is limited to the 
cause of action on which the bond was given. 
Tracy v. Tracy 
Where, after bond is posted, an additional cause of 
action is added by amendment, it is premature 
to discharge the bail prior to final hearing since 
recovery may be on the original cause. Tracy v. 
Tracy 
NEGLIGENCE 
The fact that a person is paying for benefits from a 
charitable institution does not remove the rule 
of immunity of such institutions from suits for 
negligence. Fair v. Atlantic City Hospital 
A charitable institution is not liable to a recipient of 
its benefactions or the beneficiaries of the in- 
stitution for negligence of its servants or officers 
Fair v. Atlantic City Hospital 
Turning on a hot-water faucet in a public bath, from 
which scalding water gushed forth burning the 
actor, is not conclusively classable as negligence 
or contributory negligence by the actor. Cohen 
v. Bradley Beach 
A leader, clogged with ice, caused water to flow 
upon the sidewalk and freeze. Held, without 
more, there was no evidence of negligence upon 
which the case could be submitted to the jury. 
Felter v. Hasbrouck Heights 
A traveler approaching a guarded crossing is not un- 
der a duty to look and listen for approaching 
trains. Girardin v. N. Y. & Long Branch R R Co. 
Where R. R. operates gates at a crossing and the 
gates are up, a traveler has the right to assume 
it is safe for him to cross the tracks. Girardin 
v. N: ¥. & Lone Branch* RAR. Co. 3....6<20055 
Held, on facts, stopping of bus beyond the intersec- 
tion, adjacent to a driveway, to permit passen- 
ger to alight, was not negligence and did not 
constitute failure to provide a reasonably safe 
place to alight. Greco v. Public Service 
The operation of a water system by a city is a 
proprietary function in which operation the city 
owes a duty of exercising reasonable care. Stein 
v. Newark 
A municipality is not an insurer of the water lines 
maintained by it and is only liable for defects 
caused by wear and tear if it had actual or con- 
structive notice thereof. Stein v. Newark 
When a defect is not visible by a close examination, 
the question of constructive notice is a matter 
of law for the court. Stein v. Newark 
The doctrine of Res Ipsa Loquitur does not apply to 
a leak or break in a water main since the line 
may have settled and cracked from causes other 
than negligence in laying or caring for the pipe. 
Stein v. Newark ‘ 
Where one employs an independent contractor to do 
a work not in itself a nuisance, the contractor 
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alone is liable for injury resulting from the neg- 
ligence of himself or his servants unless the em- 
ployer was remiss in selecting an unskillful or 


improper person as contractor. Levine v. Bochi- 


aro, et al 
A charitable institution is immune from liability to 
its beneficiaries for negligence of its servants 


but is not immune from liability to strangers to 


its charity. Rose v. Fitkin, etc. 
A beneficiary of a charitable institution, within the 
meaning of the rule granting immunity from li- 
ability for negligence, is a recipient of its boun- 


ty; one who has received a benefit or advantage 


from it. Rose v. Fitkin, etc. 
Held, a private nurse employed in a hospital is not 
within the hospital’s exemption from liability 
for negligence though she was trained by the 
hospital and received employment through its 


registry service. Rose v. Fitkin, etc. ............ a» 
Non suit is proper where plaintiff fails to introduce | 


evidence reasonably tending to prove the injury 
or condition is the proximate result of the negli- 


gence alleged. Muller v. Pois .................. I 


One who enters the premises of an employer mere- 
ly for the purpose of seeing an employee on 
business unconnected with that of the employer, 
is at best a mere licensee to whom the employer 
owes no duty except to refrain from acts of wil- 
ful or wanton negligence. Willins v. Ludwig ... 

One who steps through a strange doorway into dark- 
ness without making observations as to existing 


conditions is guilty of contributory negligence. 


Willins v. Ludwig 


A landlord is not liable for injuries suffered on | 



















































leased premises. Casais v. Shapiro ........... Ki 


A landlord is not liable for injuries suffered on a 


private stairway controlled and used only by the 


tenant. Casais v. Shapiro 
An 
can only be brought by the injured party un- 
less some special statutory exception has been 
made and is expressly complied with. General 
v. American 


NEGOTIABLE INSTRUMENTS 
Testator drew checks on a joint account payable to 
either or survivor, which checks are not pre- 
sented for payment until after testatcr’s death. 
Held, the surviving joint tenant is entitled to the 
funds in the account and the testator’s will can- 
not control the disposition thereof. Between 
SUrAUt And EIOUM GER aos. sss oss wniee corenismbees 
Where the drawer delivers a check to an imposter 
as payee supposing that he is the person he 
falsely represented himself to be, the imposter’s 
subsequent endorsement in the name of the 
payee, is a genuine endorsement as between the 


action in negligence for injuries to the person 


drawer and drawee who pays on such endorse- 


ment. Russell v. Second Natl. Bank 
Where one endorses the name of another with the 
authorization of that other, it does not constitute 
forgery so as to make a payee liable for honor- 


coerce cceese OI 


ing the endorsement. Russell v. Second Natl. 


Bank 
NEW JERSEY STATE BAR EXAMINATIONS 
Attorneys Exams — April 1947 
Counsellors Exams — April 1947 
Attorneys — October, 1947 
Counsellors Exams — October, 1947 

NEW TRIAL 
Jury first returned improper verdict for $5000 and 
after supplemental instructions returned verdict 
for $8500. Held, denial of new trial was not 
abuse of discretion since there was evidence 


which, if believed, would support the increased 4 


award. Salvato v. N. J. Asphalt 

NOTICE 
Knowledge of a fee attorney for the H. O. L. C. of 
the intent to take a second mortgage, is not im- 


putable to the H. O. L. C. Between F. S. T. Corp. 


and Onorato 


NUISANCE 


One who creates a nuisance remains continuously 


liable for damage attributable thereto. Ross v. 


O'Keefe, et als 
The negligent damaging of a directional sign causing 
it to obstruct the public highway constitutes the 
creation of a nuisance. Ross v. O’Keefe, et als 
The granting of a license to operate an airport does 
not bar Chancery’s power to enjoin its opera- 
tion if it constitutes a nuisance. Between 
Oechsle and Ruhl 
To justify enjoining the construction of a facility, 
or the future operation of a lawful business, it 
must appear that such facility or business cannot 
be used or carried on without becoming a pri- 


vate nuisance. Between Oechsle and Ruhl ..... 2 


OPTIONS 
Where an option fails to indicate the type of deed 
to be delivered, the law implies a conveyance in 
fee by a bargain and sale deed free and clear of 
encumbrances. Between Schwartz and Hoffman 
An option to purchase contained in a written lease 
cannot be exercised after expiration of the lease 


by a tenant holding over. Andreula v. Slovak ... 17 


Equity may grant relief from an inadvertent neglect 
to give notice of renewal of a lease where the 
delay was slight and refusal to renew the lease 


is unconscionable. Between Mayer and Layfmen 19 


Equity may relieve against failure to give notice of 
exercise of an option to renew a lease where 
such failure results from accident, fraud, sur- 
prise or mistake or there are other special cir- 
cumstances warranting equity’s protection. Be- 
tween Mayer and Layfmen 

Where an option specifies the form and manner in 
which notice of the exercise thereof is to be 
given, notice of unconditional exercise must or- 
dinarily be given in the form and manner pre- 
scribed if it is to be binding on the other party. 
Between Mayer and Layfmen 

PARTIES 

To entitle members of a religious corporation to 
bring suit in their own names on behalf of the 
corporation against a third party, the bill must 
show the corporatioi wrongfully refused to 
bring suit; and the corporation is a necessary 
party to the suit either as a complainant or as a 
defendant. Between Lewis et al and Harris 
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RTITION 


An oral agreement between tenants in common not 
to partition their lands before a certain date is 





cate within the Statute of Frauds and is not a good 
Ts to defense to a bill for partition. Between Wujciak 
Asem and Wujciak .......Sedsc. tags csc eee e reece 
1 the (A YMENT ; 

m li- Duress which will render a payment involuntary, 
oun- must be such a constraint, actual or threatened, 
itage as would overcome the mind of an ordinary per- 
Hees } son, and which, in fact, brings about the pay- 
5 now ment, and the situation must be such that the 
dility payor has no other adequate means for protect- 

the ing his property. Between Hochman and Zigler . 
n its If a person, without fraud or duress, pays a demand 
pees i which is not enforceable, the payment is vol- 
duce | untary and cannot be recovered, but the con- 
jury verse is also true. Between Hochman and Zig- 
egli- PRET oe een ha Metncnee ena cuaaer eons 
patie SIONS : 
os The right of a dependent parent of a deceased fire- 
2 on a man to a pension under R. S. 43:12-18 is not 
sie abrogated by R. S. 43:16 A-19, since such person 
Eee i is not a ‘,beneficiary” under the latter act. Sed- 
el 2 Renee RCI. «ap sists nls Shaw no weoee teens 
ark- PERJURY : 

: * At Common law and hence today, perjury committed 
nang } before the Court of Chancery is a contempt 
so punishable by the Court. In re Caruba ......... 
: on | ADING 

.... % @ A repetitous pleading violates Sup. Ct. Rule 39 and 
ma 3 will be stricken by the court of its own motion. 
- the 4 Becker et als v. Hudson .......... se eeceeceees 
» | An answer which states mere conclusions of law 
eens | ; without presenting facts sufficient to support 
un- those conclusions is insufficient in law. Becker 
een 4 eT RMMNIES ho .d. ao, p:a-05 09.04 6:FQSS eo RE waa ates 
eral ACTICE ' 
ee" The statute of limitations is not a basis for a motion 
to strike but must be pleaded as a defense. Fair- 
: lawn v. Fairlawn ...... Darel dials Be A ope taee ee 
© to Application to vacate order staying execution en- 
pre- i] tered more than 30 years ago denied on the 
ath. M ground of laches. Cerciello v. Metropolitan .... 
the { Held, records properly amended to show entry of 
an- fa judgment of non-suit for one defendant at the 
een trial, Phos Vv. Cervasio. .... 5.6 ckcss cc qeessicse 
neat 4 It is generally sufficient to amend the record if the 
ster 7% amendment is not based on parol evidence alone, 
he 2 but is supported by the record or some note or 
ers 4 minute made by the judge, clerk, or sten- 
the i ographer in connection with the case or. upon 
the the trial. Phipps v. Cervasio .........csccse- 
rse- 4 Appellate Court Work in New Jersey by Hon 
a, REIN ORME 5 5 a 56 sig wee n'm 6c orn nw ered acela wie 
the = Matters of law which either party desires to have 
tute charged shall be submitted in writing to the 
lor > court before the charge is begun. Levenson v. 
latl. fo MSIE So Se 25 oo said ca 5 < nie obs eee aa 
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On application for new trial on grounds of newly 
discovered evidence, the court should be satis- 
fied that the evidence would probably change 
the result and that due diligence was exercised 
to obtain the evidence at the trial. Levenson v. 
Erxleben 
Exception to charge taken after the jury has return- 
ed its verdict is of no avail, and absence of trial 
counsel during jury’s deliberations does not cur- 
tail judge’s right to give supplemental instruc- 
tions nor extend the time for exceptions there- 
to. Salvato v. N. J. Asphalt . 
While a trial court is not required to charge the jury 
in the precise words of counsel’s request, when a 
request to charge calls for a correct legal prin- 
ciple, applicable and material, the defendant is 
entitled to have it distinctly charged. State v. 
Auld 
Where the verdict indicates the jury compromised 
the issue of liability, the error taints the whole 
verdict and a new trial on all issues is required. 
Stalter v. Schuyler 
It is not reversible error to refuse a requested charge 
that an indictment is no evidence of guilt where 
presumption of innocence, burden of proof and 
reasonable doubt are properly charged, unless 
something can be pointed to in the charge or in 
the conduct of the trial from which it might be 
said that the jury could have been misled into 
y thinking that the indictment was evidential. 
State v. D’Orio 
A Circuit Court Judge sitting as a Supreme Court 
Commissioner has jurisdiction to open a default 
judgment of non pros entered for plaintiff on 
24 defendant’s counterclaim. Trenton v. Hamid ... 
Motion to strike answer as sham should be denied if 
4 defendant’s assertions are such that, if true, 
: they would or might present a defense. Lepari 
j v. Hudson 
9} A defendant who files an answer to the merits, 
3 waives the right to move to strike the complaint. 
ss Concord v. McCabe 
1) The defense that plaintiff is not qualified to main- 
tain the suit should be raised by motion to 
if strike the complaint before answer is filed. Con- 
E cord v. McCabe 
1 A new trial will be granted where the court is con- 
E vinced a material witness perjured himself and 
the probabilities are the jury was misled there- 
by. Mittermeyer v. Harris 
Making the Record 
Shall we énd the Unanimity Rule for Verdicts in 
Civil Cases, by Samuel J. Marantz 
Where Statute of Limitations is pleaded as a defense 
and facts exist.tolling the statute, such facts 
should be asserted by way of reply and not by a 
motion to strike the answer. Bakalian v. Atwood 
Should The Last Clear Chance Doctrine Be Ex- 
plicitly Recognized in New Jersey, by Ralph W. 
WINN oss sxuid iain Meo vans ces dnc csewis 
A Judge or Master is automatically disqualified from 
sitting in a cause when he has been attorney of 
record or counsel for a party to such action. 
Sebolt v. Scott 
CESS 
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The provisions of R.S. 2:26-44, paragraph 2, apply 
only to foreign corporations doing business in 
State is invalid. Wolfer v. Lit 

Service within the state on an employee of a foreign 


wens oy 


The Chancellor may, in a partition suit direct a sale 
of a widow’s dower interest, even though she 
object thereto. Between Yuritch and Yuritch .. 102 
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corporation which was not doing business in this 
state, is invalid. Wolfer v. Lit 
The provision of R. S. 2:31-137 requiring ‘service of 


citation ten days before the return date thereof GUM OIE OEE cn in sen ccccccccdasesaucacasxan 80 
is directory and not mandatory. In re Norrell.. 75 . To warrant the appointment of a statutory receiver 

The failure of a sheriff’s deputy to serve a paper to dissolve a corporation complainant must es- 
promptly will not deprive a litigant of rights tablish (1) business has been conducted at a 
which he would have, had the deputy performed loss (2) business is being so conducted and (3) 
his duty expeditiously. In re Norrell ......... | business cannot be conducted in the future with 

Under R. S. 2:72-72 (d) a capias ad respondendum "> safety to the public and advantage to the stock- 
may issue upon proof to the satisfaction of a holders. Between Neff and Progress, etc., et al .. 80 
Supreme Court Commissioner that there is a To warrant appointment of a custodial receiver 
debt or demand founded upon contract and that pendente lite, it must appear such extreme re- 
defendant fraudulently contracted the debt or ~ lief is necessary to prevent impending irrepar- 
incurred the demand. Van Norman v. Sertell .. 150 able injury to the interests of complainant. 

Where plaintiff's affidavits established a prima facie Between Neff and Progress, etc. et al .......... 80 
case for issuance of a capias ad resp., the burden Neither a mortgagee in possession nor a receiver has 
is on defendants to show the affidavit is untrue. the right to evict tenants who attorn, in disre- 
Van Norman v. Sertell ............ccceceececee 150 gard of their leases. Asbury Park v. Ehrlich, 

Held capias ad respondendum was properly issued re) ee Nie: tous Sess ‘aia ere a's ms wiarasece ea eee 242 
where plaintiff purchased defendants’ business Appointment of a custodial receiver of a solvent 
in reliance on their fraudulent representations corporation and preliminary restraints against 
as to debts and gross business. Van Norman v. its officers, based on alleged fraudulent viola- 
Sanlelhe osc ices cwocasccusane oes tear 150 tions of the directors’ fiduciary duty to stock- 

An unincorporated International Labor union, holders, will not be granted unless the proofs 
though having no office in this state, should be are clear and persuasive that the applicants are 
regarded as voluntarily submitting itself to the entitled to the relief requested and irreparable 
jurisdiction of our courts when it engages in its injury is impending. Between Riddle and Riddle 
activities in this state through Locals chartered COMING hw hake cccsexausaveccuncdacaeweeteeeee 273 
by it and the membership’ thereof. Between In the absence of allegations that the corporation 
Moran and International et als ..............+. 150 is insolvent, or has suspended its. business for 

Service on an officer of an International Labor union lack of funds, or has been operating at a loss 
operating through Locals chartered in this state and prejudicial to its creditors and stockholders, 
is sufficient service when the officer bears such a prayer for a statutory receiver cannot be 
relation to the International that it must be pre- granted. Between Messina and National, et al .. 279 
sumed notice will promptly reach the Interna- Chancery has inherent jurisdiction to appoint a 
tional. Between Moran and International et als 150 custodial receiver for a foreign solvent corpora- 

RAILROADS tion where the directors and officers are resi- 

A traveler approaching a guarded crossing, is not dents of New Jersey, and practically all the 

f : assets and business are in New Jersey, and the 
under duty to look and listen for approaching - : Fa a d 
trains. Girardin v. N. Y. & Long Branch R. R. directors are motivated by fraud in the conduct 
Co re rr 66 of its business to the detriment of its stockhold- 

Where R. R. operates gates at a crossing, and the aaa Between Appleton, et als and Worne Plas- 282 
gates are up, a traveler has the right to assume . Pte ss eaeadeeensus KR ECLELEE RS HE LS EAE RAR EME » . 
it is safe for him to cross the tracks. Girardin Dissention among the hae 30 oF stockholders ” 

v. N. Y. & Long Branch R. R. Co. ........... 66 man Se on het ee ee 

Held, on facts, granting of non suit in action by pointment of a receiver; in addition there mus 

, i be present a fraudulent motive on the part of 
landowner against R. R. for damages caused by —s : 
i : th heirs Bacil the majority, or a lack of a duly constituted 
ee a eee — _ wo ae ce board of directors, with the result that there 
to the cause of fire. Bellevue v. Penn Reading 7 d 
OMe flero a saciaue ioe eds ween ki aa eaeeeaeeatee 239 arises an urgency for such protective measure. 
RAPE Between Appleton, et als and Worne Plastics .. 282 
i : 4 | cr ae : x REFORMATION 

me S ets ~~ comnal agai 4 i - ee pada Where a scrivener makes a mistake in describing 

cibly and against her will. State v. Auld ...... 75 age 
y the lands to be conveyed, which is not due to 
REAL ESTATE BROKERS negligence ‘on his part, reformation will be al- 

A real estate broker who undertakes to find a pur- lowed. Between Joffe and Giickmen..«.....:... 86 
chaser for the owner assumes a fiduciary rela- Rescision is proper when, by reason of mistake, 
tion toward his principal to whom he owes abso- there was no meeting of the. minds, but reform- 
lute fidelity and good faith, and he is bound to ation is the proper remedy when there was in 
disclose to his principal all facts within his fact a valid transaction and the writing, through 
knowledge which are material in the transaction mistake, fails to express the actual agreement. 
in which he is employed. Between Devia Realty Between Newark and Lodato ..............+++: 114 
SiNiMe GAMERS CU AB eos co's es coicnsewneceeeuaean 225 The complainant has the burden of showing con- 

Where a real estate broker employed by the seller vincingly the facts on which he relies for re- 
secretly agrees to secure the property for a lief. Between Newark and Lodato .............. 114 
purchaser for a consideration, the broker is ac- To warrant reformation the mistake. must be mutual 
countable to the seller for any profi or income and material. Between Moro and Pulone ....... 174 
derived from his secret deal with the purchaser Neither reformation nor rescission will be granted 
and must also pay back any commission received to one whose inexcusable negligence or indiffer- 
from the seller. Between Devia Realty and Gari- ence was the sole cause of the injury complain- 
baldi, et al ......-...esseeeeeeeee scene eee eeees 225 ed of. Between Moro and Pulone ............ 174 

REAL PROPERTY In action by an assignee for reformation of a con- 

A parol gift of land will be enforced when it is ac- tract which had been placed in escrow by the 
companied by possession and has induced the assignor, both the assignor and depositary are 
donee to make valuable improvements of a per- necessary parties. Between Levin and Nedelman 407 
manent nature. Between Sommers et al and REPLEVIN 
Zuck et al... 2... 0. sees ees ae nsec nese teen ees 64 In a replevin action to recover possession of a motor 

A parol gift of land must be established by clear and vehicle the burden is on plaintiff to establish 
unequivocal evidence. Between Sommers et al that the requirements of RS. 39:10-1 et seq. 
and Zuck, et al .....-...-..eseeeeeeeeee eens 64 had been complied with. Vida v. Ruckle.Bros. .. 215 

The Granting of a right to dump upon lands, without RES ADJUDICATA 
more, grants only a license in the lands and does A pleadable defense that could have been urged 
not give a possessory right. Egan v. La Fera ... 110 but was omitted is barred by the decree in that 

Transfer of Land Title in New Jersey by Sam J. suit against use on the same subject matter in 
Abraham oo... 1... eee ieee eee cent eset ee eees 151 subsequent litigation between the parties. Egan 

Can Your Title Revert? by Robert M. Dix ........ 233 0, MAMIE van coucsensas crneuctenseeeuae 58 

A provision in a contract for the sale of land, “It is The doctrine of res judicata applies to a municipal 
understood and agreed that the building com- corporation as fully as to a private party. Egan 
plies with the Tenement House Act,” is a guar- W.. GON Soc avs nnn edncncnseuecadnenseeree 58 
anty by the vendor of the condition of the A Judgment of the Compensation Bureau is res ad- 
building or an agreement by him to do whatever judicata and conclusive on all facts and law 
may be necessary to have the building meet the including jurisdiction, unless appealed. Bre- 
requirenients of the Act at the time of passing eng VW. Pee 2.63 cccccconssentecnesaseasien 305. 
title. Between Jersey Estates and Weintraub ... 250 A judgment of the Compensation Bureau is res ad- 

Restrictions limiting the use of lands are strictly judicata on all defenses which were known or 
construed, and all ambiguities and uncertain- should have been known at the time of the 
ties therein are resolved in favor of the own- award. Breheny v. Essex ............00-e0eeeee 305 
er’s free use of his property. Between Majeski A decision by the District Court in a tenancy case 
ome: Staprvesant TIGQMGs oo 506 c ces ccncacccecnées 351 action is not res adjudicata. Wallworth v. 

A fee simple absolute cannot be acquired by con- DOM o vvitceccysindxtedaensdciserete sane 346 
demnation. Summerill v. Hunt ................ 354 RESCISSION 

Property taken under condemnation for a public use Rescission is proper when, by reason of mistake, 
reverts to the former owner when the use there was no meeting of the minds, but reform- 
ceases. Summerill v. Hunt .............. Le seeee 354 ation is the proper remedy when there was in 

Equitable estates in land are considered to all intents fact a valid transaction and the writing, 
and purposes as legal estates; hence a husband through mistake, fails to express the actual 
and wife as vendees under a contract of sale of agreement. Between Newark and Lodato ...... 114 
realty take an equitable estate by the entirety The complainant has the burden of showing con- 
with the incident of survivorship. Between Sie- vincingly the facts on which he relies for relief. 

_ Sek, ete, ane Mandeville ... -5<cccecsnntnivnes 361 Between Newark and Lodato ....-.<ic.ccccscce 114 

Neither indemnity nor abatement for the outstand- A court of equity may rescind a contract for a mis- 
ing dower right of the wife of the vendor who take which is unilateral. Between Moro and 
has not joined in the contract to sell will be de- PNG iio ccc tcdvlasannteuneieexacoads Haden weeeee 174 
creed, unless it is shown that the vendor has in- A mistake sufficient to justify reformation must be 
duced his wife to refuse to release her dower a “legal mistake” as distinguished from a mere 
right. Between Sampson and Pierson ......... 369 omission of some feature the party would have 

The owner of abutting property owns to the center liked or wanted included. Between Moro and 

of the roadway, subject only to the public ease- Dn i ncndc ciiccicncndentetnn cdenendheeee 174 
ment therein, and when the road is vacated, Neither reformation nor rescission will be granted 
title is vested in the abutting owner free of the to one whose inexcusable negligence or indiffer- 
easement. Stockhold v. Jackson Twsp. ........ 370 ence was the sole cause of the injury ccm- 
RECEIVERS ‘ : : . plained of. Between Moro and Pulone ......... 174 
An assessment against policyholders made in receiv- A party having a cause to rescind a contract must 
ership proceedings in a sister state bars a resi- , act promptly. Between Lizak and Rottenbucher 182 
dent policyholder from questioning the validity Equity will grant rescission of a policy of insur- 
thereof but does not bar personal defenses such ance upon proof of reliance on material repre- 
as error in the method of calculating the amount sentations untrue in fact, without proof of con- 
of his assessment. Keehn, etc. v. Hi-Grade Coal 4 scious or intentional fraud. Between Citizens 
The appointment of a receiver is not a remedial on iieeie 8c... os. oe ee 330 


measure to which an aggrieved litigant is en- 
titled as a strict legal right, but rests in the dis- 
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cretion of the court. Between Neff and Pro- 
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RES IPSA LOQUITUR 
The doctrine of Res Ipsa Loquitur does not apply to 

a leak or break in a water main since the line 

may have settled and cracked from causes other 

than negligence in laying or caring for the pipe. 

Stein v. Newark 

RESTRICTIVE COVENANTS’ 

Neither public policy nor recent judicial decisions 
disapprove of contracts in restraint of trade 
between employer and employee which are 
reasonably necessary for the employer and not 
unreasonably restrictive on the employee. Be- 
tween Silbros and Solomon 


SALES 
Under RS. 46:30-21 (1) an implied warranty that 
the gocds are reasonably fit for the purpose 
stated arises when the buyer makes known to 
the seller the purpose of the purchase and re- 
lies on the sellers skill or judgment. Reynolds 
v. Sun Ray 
Neither the fact that only a small proportion of the 
users would be injuriously affected nor that the 
seller did not know the ingredients are de- 
fenses to an action based on breach of the im- 
plied warranty under R.S. 46:30-21 (1). Rey- 
nolds v. Sun Ray 
Plaintiff purchased from defendant a lipstick re- 
commended by its employee and suffered a skin 
infection. Held, on facts, jury could properly 
‘find for plaintiff for her injuries on theory of 
breach of implied warranty of fitness. Reynolds 
v. Sun Ray \ 
A warranty on the sale of personalty does not run 
with the property. Morgan v. Acme 
The implied warranty of fitness for the purpose stat- 
ed runs only to the purchaser or to the person 
for whose benefit the contract of sale was made. 
General Home v. American int 
Damages recoverable for a breach of warranty of 
fitness are those which the parties must have 
contemplated as the natural result of the breach 
under the circumstances of the case. General 
Home v. American 
An employer can recover in an action for breach of 
warranty against a seller or manufacturer, the 
amount of a compensation award he was obliged 
to pay his employee for injuries sustained by the 
employee as a result of the breach of warranty 
of fitness. General Home v. American 
SEALED INSTRUMENTS 
A cardinal requisite of any writing under seal is that 
the person executing it should have it read to 
him, or know its contents; if he can read, he 
will be presumed to have read it; if not, it must 
be shown it was read or its contents made 
known. Between F. S. T. Corp. and Onorato .... 
SET-OFF 
The doctrine of set-off is a purely equitable one 
and will be administered upon such equitable 
terms as will promote justice. Atanasio v. Sil- 
verman 
Held, the attorney’s lien, if any, on the judgment 
secured against the defendant is paramount to 
the right of set-off of the defendant against 
the plaintiff. Atanasio v. Silverman 
An unliquidated claim is not the proper subject 
matter of a set-off. Falkenstein v. Kussy Co. .. 
SCHOOLS 
The jurisdiction of the statutory authorities to close 
a school, in their discretion, is clear. Boult v. 
Bd. of Education 
SOLDIERS AND SAILORS 
The Soldiers’ and Sailors’ Civil Relief Act is not a 
bar to a proceeding against a serviceman; it is 
within the discretion of the Court as to whether 
such proceedings should be postponed. Fluhr 
v. Fluhr 
Held, on facts, the Court did not abuse its discre- 
tion in permitting the divorce action against 
the serviceman to proceed after he was sta- 
tioned in Germany. Fluhr v. Fluhr d 
The fact that a'defendant in foreclosure was in mil- 
itary service when the proceedings were had is 
not of itself sufficient to justify opening the 
decree; he must show he had a meritorious de- 
fense which could not be adequately inter- 
posed or that his ability to comply with his 
obligation was materially affected by military 
service. Radich v. Bloomberg 
Foreclosure proceedings properly completed are a 
sufficient compliance with Section 532 of the 
Soldiers and Sailors Civil Relief Act of 1942. 
Radish v. Bloomberg 
SPECIFIC PERFORMANCE 
Equity will not enforce a contract to assign or 
transfer a liquor license or to otherwise control 
a licensee in the use of his license. Between 
Rawlins and Trevethan 
Specific performance will not be refused merely 
because the contract could not have been en- 
forced by defendant against complainant; it is 
enough that there is mutuality at the time of the 
decree. Gottlaub and Cohen 
A contract having as one of its terms “reasonable 
charge” is not so uncertain as to be outside the 
realm of specific performance. Rankin  v. 
ee eT ray rene eee 
Held, while in suit for specific performance between 
vendee and vendor the court cannot direct can- 
cellation of a mortgage, a decree for specific 
performance, vendee to take subject to the 
mortgage, can be made if the vendee is willing. 
Rankin v. Compton 
Impossibility of performance and unforeseen con- 
tingencies are no excuses and offer no relief 
from performance of contractual obligations. 
Between Schwartz and Hoffman 
Equity will not enforce a parol agreement to make a 
will unless it is clearly proven, definite, mutual, 
and the performance by the claimant was refer- 
able to the contract alone. Between Yuritch 
and Yuritch 
An assignee of a contract for the sale of realty which 
requires the assumption of a mortgage by the 
vendee, cannot compel the vendor to accept him 
in place of the assignor. Between Carlucci and 
Oe IN EEE. gS vc manrcun ssp wienn wee aibenso sss 
When parties make a tentative agreement but do 
not intend to be bound until a formal contract 
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is executed, specific performance will not be 
granted. Between Zuendt and Eisenstein, Inc. .. 
Where the negotiations are finished and the contract 
is complete and the parties intend it to be bind- 
ing, it is enforceable though the parties con- 
templated that a formal agreement would be 
_, drawn and signed. Between Zuendt and Eisen- 
BUBURTEGE.. c55 souls cone ec ees a ee eemeereace eee <Siec 
A covenant in restraint of trade will not be enforced 
where the purpose or the object of the coven- 
ant has already been accomplished. Glantz v. 
Willow Supply 
Court will order specific performance of an agree- 
ment to join in an application to the I. C. C. 
for a transfer. Between Royal and Delaware ... 
Option in lease stating “tenant shall have the first 
option to purchase . . .” is not enforceable since 
it is not conclusive and certain as to price. An- 
dreula v. Slovak 
A bill for specific performance will not lie to en- 
force a contract to pay alimony. Lum v. Lum .. 
Abatement of the purchase price in specific per- 
formance cases may be allowed where the 
building is not put in the condition in which 
the vendor guaranteed it was or would be. Be- 
tween Jersey Estates and Weintraub 
Decree for specific performance will not be granted 
unless it is clearly shown that a contract was 
actually completed and closed. Between Caw- 
thorne and Seeger 
Where part performance of an oral agreement to 
convey is relied on to take the cause out of the 
statute of frauds, it must be clearly shown that 
the performance was referable only to the ex- 
ecution of the contract and not to some other 
relation. Between Cawthorne and Seeger 
Normally a bill for specific performance of a con- 
tract for the sale of lands may be maintained by 
the assignee of the vendee. Between Seisel, etc. 
and Mandeville 
The widow can enforce a contract for the sale of 
lands to herself and her husband as vendees, 
though the contract calls for a bond and mort- 
gage by the vendees and her husband has since 
died. Between Siesel, etc. and Mandeville 
Where the contract calls for the bond and mortgage 
of the vendee, he cannot liberate himself from 
that obligation by an assignment of the con- 
tract. Between Siesel etc. and Mandeville 
A husband will not be decreed to procure his wife to 
join in a deed releasing her dower right if she 
is unwilling to do so. Between Sampson and 
Pierson ‘ 
In an action by the personal representative of a de- 
cedent for specific performance of a contract to 
sell realty, the heirs or devisees are necessary 
parties and should be joined. Between Lanes, 
Pie ai SANE REECS nics nSeiiaces:de rise reise eee 
STATUTE OF FRAUDS 
Authority to sign an agreement for the sale of lands 
may be conferred by parol, and such authority 
may be established either by proof it had been 
expressly conferred, or by proof of circum- 
stances from which its grant may be reasonably 
inferred. Between National and Stokem 
The payment of money is a part performance which 
takes the contract out of the statute. Stasi v. 
Nigro 
Where part performance of an oral agreement to 
convey is relied on to take the cause out of the 
statute of frauds, it must be clearly shown that 
the performance was referable only to the ex- 
ecution of the contract and not to some other re- 
lation. Between Cawthorne and Seeger 
oral agreement between tenants in common not 
to partition their lands before a certain date 
is within the Statute of Frauds and is not a good 
defense to a bill for partition. Between Wujciak 
and Wujciak 
A written resolution of the vendor corporation spec- 
ifying the names of the buyer and seller, the 
property involved and the purchase price, when 
delivered to the vendee, is a sufficient memoran- 
dum to comply with the Statute. Alsco v. 
SEER oc sor < Ssrorarcee eels eee emineieare tae 
STATUTES 
When the provision of an act is the essence of the 
thing required to be done, it is mandatory; 
where it is incident, it is directory merely. In 
re Norrell 
In determining whether actual or constructive no- 
tice is required by a, statute silent on this ques- 
tion, the purpose and policy of the statutory 
scheme will be considered. Leitner v. Citizens 
Casualty 
Tax Statutes are considered prospective only unless 
the language is such as to show clearly that they 
are intended to have a retroactive effect. Lake- 
wood Lodge v. Lakewood 
A tax statute is not retroactive unless the legisla- 
tive intent to give it such effect is clearly ex- 
pressed. Majob v. Hoboken 
SUBPOENAS 
In sentencing for contempt for failure to obey a 
subpoena the court is not bound or limited by 
the penalty set forth in the subpoena for non- 
compliance. In re Sam Frank 
Under RS. 2:97-16 the witness fee must be paid 
upon the service of the subpoena in a civil pro- 
ceeding, but under R.S. 2:194-6 witnesses sub- 
poenaed by the state in a criminal matter do 
not have to be paid until after the trial is con- 
cluded and the witness has been sworn. In re 
Sam Frank 
SUBROGATION 
An insured can be called upon to account to the 
insurer—subrogee, only if he has recovered 
more from the insurer and the wrong doer than 
his total loss, and then only for the excess. Be- 
= tween Federal and Engelhorn 
The right of employers under R.S. 34:15-40 to be 
reimbursed from third-party tort feasors exists 
only when such third-party is legally liable to 
the injured employee. Dugan Bros. and Robinson 
Congressional awards for injuries occasioned by 
negligent acts of agents of the U. S., are volun- 
tary payments, and are not such a “recovery” 
from a third-party tort feasor as to entitle an 
employer to reimbursement under R.S. 34:15-40. 
Dugan Bros. and Robinson 
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TAXATION 
True value means fair market value as of the date 
of the assessment. Atlantic City v. Egg Harbor . 
Tax assessments must be based on facts, not hopes. 
Atlantic City v. Egg Harbor 
Held, the increased assessment being arbitrary and 
unjustifiable, will be reduced. Atlentic City 

v. Egg Harbor 

A purchase from the City under R.S. 54:5-114.1 is 
not a “sale” within the meaning of R.S. 54:4-23 

or the decisions of our courts. Davis v. Div. 

of Tax Appeals 

A municipality may assess a tax on realty against 
the vendee in possession under an executory 
contract of sale. Norbert Corp. v. Newark .. < 
Chapter 242 of the Laws of 1946 held valid Norbert 
Vs PMI NE ac Eu 5's ach nlaselsistow-ale xd ese Sine a 
The Need for Appraisals Under The Tax Laws by 
William Margulies 





Collateral Inheritance Taxes by Meyer M. Semel .. ; 


Goods imported from a foreign country are not sub- 
ject to local taxation while they remain in the 
hands of the importer in the original packages. 


Penick & Co. v. Division of Tax Appeals .....: 


Where property is taken by eminent domain the 
annual tax liability is to be divided between 


the former and new owner proportionately to (7 


the respective periods of ownership during the 


tax year. Edgewater v. Corn Products ........ 3 


Goods stored in a warehouse of one engaged in the 
business of storing goods for hire are exempt 
under R.S. 54:4-3.20 though the owner exercises 
supervision, through its servants, of the receipt, 


delivery, storage and release of stored goods | 
when sales are made. Dearborn v. Div. of Tax 


Appeals 
Where a will provides that all income tax chargeable 
against a trust fund or income shall be paid by 


the fiduciaries and a fixed annuity paid to the ~ 


beneficiaries, the obligation of the fiduciaries to 


pay such tax is not altered by a subsequent  ~ 
change in tax laws making such annuities de- | 


ductible by the fiduciaries and taxable to the 
beneficiaries. Commercial v. Kohl ..... hi sjorsiee 


A change in tax law cannot defeat the fights of 
beneficiaries arising on the death of their bene- | ~ 
factor; the law of New Jersey governs the ad- | ~ 


ministration of the trust. Commercial v. Kohl 


Taxation of property in this State is based upon ra 


its status on the assessing date and not as of the 


tax year or any portion thereof. Lakewood Be 


Lodge v. Lakewood 
Tax Statutes are considered prospective only unless 


the language is such as to show clearly that they | 
are intended to have a retroactive effect. Lake- | ~ 


wood Lodge v. Lakewood 


Interest due or to become due on U. S. Treasury a 
Notes or Bonds cannot be assessed for taxation "+ 
under the personal property tax. Public Service | 


v. Newark 
Perpetual interest-bearing certificates, issued by a 


corporation like notes or shares of stock do not fF 


constitute an asset of the corporation when re- 


deemed, no matter in whose hands they may be 
p 


held. Public Service v. Newark 
The doctrine of res adjudicata applies where there 
is an annual levy and the question raised has 
been settled in previous litigation. Central R. R. 
v. State , 
Where an assessment has been litigated and af- 
firmed, the decision is binding on the parties in 


succeeding years unless a change of value for 7 
the years in question is shown. Central R. R. § 


v. State 


A tax statute is not retroactive unless the legislative ’ 
intent to give it such effect is clearly expressed. | 


Majob v. Hoboken 
Held, on the facts, the lands involved, though not 
occupied by tracks or other, railroad appliances 


were “used for railroad purposes” and subject ae 


to the 3% tax rate. Lehigh Valley v. Zink et 


Martin M. Lore. 

“Tax accruals” as used in the statutes fixing rail- 
road franchise taxes means current taxes for 
the particular year involved only. In re D.L. & 
W. RR. 


When a cemetary corporation has complied with the 
statutory requirements for exemption from tax- 
ation, the exemption follows. Between Morland 
and Mt. Lebanon Cemetary 

Lands owned by a cemetary corporation are ex- 


empt from taxation though not actually used 4 
for burial purposes if they are within reason- 7 


able contemplation of being used, or work has 
been done thereon for the imminent purpose of 


so using the property. Between Morland and 


Mt. Lebanon Cemetary 
TAXICABS 


A liability policy issued on a taxicab cannot be ef- © 


fectively, cancelled before expiration except up- 
on actual notice thereof to the municipal clerk 
affording a reasonable time for protective ac- 
tion. Leitner v. Citizens Casualty 
TAX SALES 
Courts will seize upon the slightest flaw of sub- 
stance in tax sales to restore property to the 
owner. Between Merewood Inc. and Denshaw.. 
When the owner seeks to invalidate a tax sale and 
confirm his own title, he should as a condition 
precedent to obtaining the equitable relief 
sought, reimburse the purchaser for the taxes, 
penalties, interest and costs which he has paid 
and which were justly chargeable against the 
premises. Between Merewood Inc. and Den- 
SAW 5: 5:0:0.0'5 10's, sets oS cia «Se oe 
After the issuance of a tax sale certificate and upon 
a subsequent division of the land and appor- 
tionment of the lien, the rights of the certifi- 
cate holder and persons entitled to redeem, are 
the same as if several certificates had been is- 
sued instead of one. Between Newark and 


Lodato 
Under R.S.54:5-53.1, a municipality which holds 
and has recorded a tax sale certificate acquires 


only a constructive possession. Asbury Park 


V. MIO Ob ON ooo sss ose Descncuinc cae eee 
A municipality which holds a duly recorded tax 

sale certificate has the right to collect rents 
(Continued on next page) 
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from the tenants but has no right to evict a ten- 
ant of the owner who attorns to the municipal- 
ity. Asbury Park v. Ehrlich, et al ............ 


Mieter the Death Act, the parents of the deceased 
are not proper parties and have no interest in 
any recovery where the deceased is survived 
by a widow and no children. Cibulla v. Penn- 
sylvania-Reading Seashore Lines .............. 

The right of action conferred by the Death Act is 
not joint but vests in the first party or class 
named and successively in each of the succeed- 
ing classes upon the failure of prior classes. 
Cibulla v. Pennsylvania-Reading Seashore 
ME een iia oo ofa ciate calls ae Qu nme sca. e sea 

Where one employs an independent contractor to 
do a work not in itself a nuisance, the con- 
tractor alone is liable for injury resulting from 
the negligence of himself or his servants, un- 
less the employer was remiss in selecting an 
unskillful or improper person as contractor. 
East Oe ICUS. CL ON wo o:5.6:6, 00 vie wisivic nba ees 

Recovery From The United States Under The Fed- 
eral Tort Claims Act, by Leslie L. Anderson .. 

RADE MARKS 

The New Federal Trade Mark Registration Sta- 
tute, by Harry Sommers ..,...........-.+++: 

RADE NAMES 

A trade name is merely an element of good will in 

a business and cannot exist as a right or prop- 
erty disconnected from a business in which it 
is used. Between Segal and Storch .......... 

A trade name is not like 2 patent which can be put 

to a negative or mercly prohibitive use. Be- 
feecekt Gamal ANG GUOLOD «6. .6ceccnrscvsscsnees 

One who abandons use of a trade name cannot 

object to its use by another where such use is 
not apt to deceive the public to his injury. Be- 
farcen Geta! Gn StOLel 6.2. cccicwwcuncnnoes 

An injunction against use of trade name will only 

be granted where the narties are in competition 
or the public is likely to be deceived. Between 
Serietet De RN NTO. oe 65s aa o's-ces Ot eed ehemneere ae 


ANSFER OF CAUSES 


An application by a defendant - counter - claim- 


court action to the Circuit Court on the ground 
the counter-claim is in excess of $500, will not 
be granted where the subject matter of the 
counter-claim is not cognizable in the district 
Gourt: Berges Vs FASE ci cee civcccccuwsseses 
The Transfer of Causes Act, R.S. 2:26-60 was in- 
tended only for the transference of a cause 


\ ant under RS. 2:8-44 to transfer a_ district 
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where the court in which it is pending has 
no jurisdiction on the whole case. Berges v. 
jE ee SA ere rere er ere rr eerere 


» power to direct a verdict does not depend on 
the absence of all testim:ony in opposition to 
the case in favor of which the direction is 
giver: Arnoe ‘Vv, Chicarellh <i. < sckvccncsneion 
Where there is no other official who can legally 

the charges, the designated official is 
obliged to try same though his qualification 
is challenged on the ground of bias or pre- 
qudice, Ganend VY. Scott .......000-.ccneserenus 


RUSTS 
48 
The Power of the New Jersey Courts to Assist 
Fiduciaries, by William H. Wells ............. 
An attorney represeniing the executor or trustee 


cannot purchase the estate property and re- 
tain it against the dissent of parties in inter- 

notwithstanding the transaction was in 
good faith and the price fair and adequate. 
Between Presbyterian and Plainfield Trust, et 


declaration of trust, neither his retention of 
possession nor the lack of knowledge of the 
estui affects the validity of the trust. Be- 
tween Provident and Bolton et als ............ 
Trustees commission on corpus is calculated on 
the value of the corpus at the time the allow- 
ance is made. Between Appleby and Apple- 
aS 2s ea ea ere ee rane on ee 
When the estate exceeds $50,000, the rate of com- 
mission on corpus rests in the discretion of 
the court but is not to exceed 5%. Between 
ADBIEDE: AUG -APDICIY - <.<..060s sccgoecsiencsesee 
Where the value of corpus has substantially in- 
creased due to increased market values rather 
than to any efforts of the trustees, the rate of 
commission allowed should be lower than if 
calculated on the inventory values. Between 
Applens: antl AADOlEY oc icce in dciciows Sass eset 
A gift to build, equip and maintain a library es- 
tablishes a charitable trust. Between Martin 
HE MACE OO NGS oo sions oS no Sine Vesy nce tees 
The rule against perpetuities does not apply to a 
charitable trust. Between Martin and Hay- 
me 20 Ce. ON er ee eae cece 
The fact that the charitable object is to be accomp- 
lished in a foreign country does not affect the 
validity of the trust. Between Martin and 
LOT ee ere ere ise ee 
A trust will fail for want of a trustee only in cases 
where the testator indicates he wants the trust 
to fail if the particular trustee named by him 
refuses to act; in all other cases the court will 
appoint a substituted trustee. Between Martin 
BP INOMEREER Et IS 6 lo. «c cine cosas de ncnt wees 
DUE INFLUENCE 
No presumption of undue influence arises from the 
mere relationship of the parties in the case of 
@ conveyance by a parent to her child in 
consideration of.ihe support of the grantor; to 
evoke such presumption, the party attacking 
the conveyance must first prove that the grant- 
ee occupied a dominant position in a confiden- 
tial and quasi-fiduciary relationship. Between 
Kerlin and Maher ........ Peace Owes Save tetncied 
Held, the grantor had obtained competent inde- 
pendent advice and hence the transfer will not 
be set aside though it would appear improv- 
ident aside from the merely oral promise to 
support the grantor for life. Between Kerlin 
EE 5 oi os so con wss dom srabews «peices 
The rule requiring adequate indendent advice 
only applies where there existed a confidential 
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parties occupied a dominant position over the 

other. Between Vincent and Campbell ....... 21 
To invoke a presumption of undue influence arising 

out of a transfer to a fiance, the party challen- 

ging the transfer must show the grantee occu- 

pied a dominant position over his grantor. Be- 

tween, Bemsen. atid Nadice ...6scccscccnscunes 274 
No presumption of undue influence arises from the 


mere relationship of the parties in the case of ~ 


a conveyance by a grantor to her fiance. Be- 
tween Takaeh and Radice... ......0ccccseesede . 274 


UNLAWFUL PRACTICE 

A bar association can maintain a suit to enjoin the 
unlawful practice of the law and Chancery has 
jurisdiction to grant relief. Between Auer- 
PGI SN NOOR 6c oc iiie cc cee ncaeudauegenceds 179 

An industrial relations consultant’s use of his know- 
ledge of the law in determining what measures 
to recommend does not constitute the practice 
of law so long as no separate fee is charged 
for the legal advice and the legal question is 
subordinate and incidental to a major non-legal 
problem. Between Auerbacher and Wood .... 179 

Appearance before a Federal agency and presenta- 
tion of legal arguments cannot be interfered 
with by the State where the rules of the agency 
permit such appearance by non-lawyers. Be- 
tween Auerbacher and Wood ................ 179 


USURY 
A corporation may plead the defense of usury 
where the suit is to recover on a usurious loan 
and not on a bond, mortgage or other formal 
obligation of the corporation. Pick v. Brand . 183 
One who makes a usurious loan forfeits all interest 
and costs of suit. Pick v. Brand . .......<cs00. 183 


VERDICTS 
A jury verdict in improper form is not conclusive 
as to damages, it is a nullity. Salvaio v. N. J. 
Ae ooo cise ks ty acstadeeaenenneyadars . 67 


VETERANS 
Veterans holding peddlers licenses under R.S. 45:- 
24-9 are entitled to peddle anywhere in the 
state regardless of municipal ordinances. Be- 
tween Higgins, et al and Krogman, etc. ....... 373 
WILLS 
On proof of the authenticity of the signatures of 
witnesses, the facts stated in the attestation 
clause must be accepted as true until it is 
shown by affirmative proof that they are not. 
Re: Joma bi CMa. ORs 6 sco nvenssvauenaawanes 10 
The contradiction of an atiestation clause will not 
be accepted except upon the clearest testimony 
and all doubts will be resolved in favor of the 
facts recited therein. In Re Joseph L. Rein, 
SE ena eae Rade Ridnlewsaalead ice ten Ca eneeaee 10 
Absentmindedness, forgetfulness and the like do 
not indicate a lack of testamentary capacity. 
Re: Jes bo Heine OR. occ kc vevanccuccasanade 10 
The mere typing of a will by the beneficiary from 
a model supplied by the testator -is not such 
active participation in the drawing of the will 
as would raise a presumption of undue influ- 
ence: Ne: doseoh L. Nein, JF. 2 ccccccecucccauc 10 
Suicide or an attempt thereat does not of itself in- 
dicate insanity and does not permit any pre- 
sumption of a fixed mental abberation either 
prior or subsequent thereto. Re: Joseph L. 
jE | ee en een mE raver Ye renee me Prk 10 
To establish a claim of an irrevocable veciprocal 
will it must be shown by clear and convincing 
proof that the two makers intended a contrac- 
tual obligation after the death of one. Be- 
tween Sommers et al and Zuck et al .......... 64 
Where a remainder is given by will, following a 
life estate, the remainder will be considered as 
vesting immediately on the death of the tes- 
tator unless the will indicates a contrary in 
tent. Between Salem and Elkinton ............ 107 
Where a vested remainder is given by will, limited 
upon a life estate, the remainder is not divested 
by the death of the remainderman during the 
life of the life tenant, unless the wii! so pro- 
vides. Between Salem and Elkinton . ........ 107 
A will which gives a remainder after a life estate 
followed by the words “and in case (the re- 
mainderman) is deceased leaving lawful issue” 
will be construed as though testator said “and 
in case (the remainderman) is deceased at the 
time of my death leaving lawful issue” and the 
same construction will be applied to a provision 
in the same sentence reading “and in case (the 
issue”. Between Salem and Elkinton ............ 107 
Legacies are construed as vested and not conting- 
ent unless~such construction would be clearly 
inconsistent with the testator’s intertion. Be- 
tween Haas, etc. and Berne et als ............ 257 
A contingent legacy is one requiring the condition 
to be fulfilled before the legacy vests. Between 
Haas, ete. atid. Bere, €t als «..66c6 ise nsccncers 257 
A legacy to be paid when the condition is met is a 
vested legacy as of the death of the testator. 
Between Haas, etc. and Berne, et als ......... 257 
In determining whether a legacy is vested or con- 
tingent, a distinction is made between a mere 
postponement of payment and a requirement 
that a condition be met before a legacy is to 
vest. Between Haas, etc. and Berne, et als .... 257 
Where there are no words of bequest except a di- 
rection to pay and distribute in the future, and 
such payment appears to be postponed for the 
convenience of the fund, the gift vests at once. 
Between Haas, etc. and Berne, et als .......... 257 
Where a will provides that all income tax charg- 
able against a trust fund or income shall be 
paid by the fiduciaries and a fixed annuity paid 
to the beneficiaries, the obligation of the fidu- 
ciaries to pay such tax is not altered by a sub- 
sequent changes in tax laws making such an- 
nuities deductible by the fiduciaries and taxa- 
ble to the beneficiaries Commercial v. Kohl ... 265 
A change in tax law cannot defeat the rights of 
beneficiaries arising on the death of their bene- 
factor; the law of New Jersey governs the ad- 
ministration of the trust. Commercial v. Kohl . 265 
The word “money” when used in a will means cash 
in hand or on deposit only, unless an intention 
to give it broader meaning is manifest on the 
face of the will beyond all reasonable doubt. 
Between Christ Home and Mattson and East- 
thie Ue a si aaa eine! na cine «wale a em eaeede eas eos OOd 


of an express devise, an executor 
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of a will which either expressly or impliedly 
directs real property to be sold, without stating 
who shall make the sale, has an implied power 
of sale. Weber v. Beales and Parker ......... 

A provision in a will prohibiting the sale of stock 
which formed part of the residuary legacy will 
abate where the estate is otherwise insufficient 
to pay debts, taxes and specific legacies. Be- 

BA tween Shelley et al and Creighton et al ....... 385 

Where the executrices may sell the stock of a clos- 

ed corporation left by the testator, they may, in 

4 their discretion, effect a dissolution of the cor- 
poration for the purpose of effecting tax sav- 
ings, and realize on the corporate assets in- 
stead. Between Shelley et al and Creighton et po 
OE 2 cevndvcsnckaddenatevedeaiwededed daauateeeeeae 

A forfeiture clause against contesting beneficiaries 
is not incurred by an executor benefic:ary who 
merely seeks construction and instructions, or 
by defendant beneficiaries in such action who 

advance their constructions. Between Shelley 
et al and Creighton ct al .........cccccccceces 385 

While the presumption against intestacy is even 
greater where the subject is the residuary es- 
tate, courts are not at liberty to amplify or 
augment a will so that it will encompass even- 
tualities apparenily .not contemplated by the 
testator. Between Fass and Blatz, et ai ........ 391 

WORDS AND PHRASES 

A modern apartment house is not a business with- 
in the meaning of a restrictive convenant that 
the premises should never be used “for any 
business purposes whatever”. Between Wilson, 
et al andl QGeai Cle cco cicicc ce ccace cneemacdaee 99 

The term “Armistice” as used in this covenant is 
construed to mean cessation of military opera- 
tions and not a technical armistice. Glantz v. 
Willaw: SQA ( ecccvcccascevescose candeentn 133 

The term “town corporate” as used in R. §. 2:24-22 
includes the whole range of bodies corporate 
established for local government below the 
grade of county. Fairlawn v. Fairlawn ......... 223 

The effect of a plea of nolo contendere «discussed 
and, Held, for statutory purposes, “conviction”, 
or “convicted of a crime” cncompasses the sen- 
tence after a plea of nolo contendere. Kravis 
Vi TROON Gccccscdwanennundues covacnne west 327 

The word “money” when used in a will means cash 
in hand or on deposit only, unless an intention 
to give it 2 broader meaning is manifest on the 
face of the will beyond all reasonable doubt. 
Between Christ Home and Mattson and Kast- 
TOON vc cacacsitiw nui acsperoamal aad due ae ee ana aeart a eae 337 

“Suspended sentence” means delaying the pro- 
nouncement of sentence, and not, a stay of ex- 
ceution. In te Baer et dit. c..cscisccnscawoas 373 

“Tax accruals” as used in the statutes fixing rail- 
road franchis taxes means current taxes for the 
particular year involved only. In re: DL. & 


meee de itd tad anar ees + 3d row ccatal aera aa 


The one year limitation on filing claims based on 
occupational diseases applies to the dependents 
of a deceased employee. Stockheimer v. Car- 


or physical defects or disabilities. Marshall v. 

Ca Bae Cbs so 5 sre cece xe cee Coda 9 
An activation of preexisting disease is compensable 
and it is not necessary that the accident be the 
sole contributing cause of the injured condi- 
tion of the employee. Marshall v. C. F. Muel- 

FOR ©, i sisininc darnitene weceh sae saiaa ane 9 
Where the employer seeks to attribute the disabil- 
ity to causes for whick he is not responsible, 
the burden of proof in that regard is on him. 

Marshall v. C. F. Mueller Co. ................ 9 
Held award of total permanent disability was pro- 
per since the accident activated the preexisting 
tubercular condition. Marshall v. C. F. Muel- 

|, 0 Ene eee me Eee ee i 9 
Held, on facts decedents act of polishing his car was 
not incidental to his employment since employ- 
er had furnished him with other means of con- 
veyance and hence accident did not arise out of 

the employment. Brighton v. Rumson ........ 25 
An attending physician is in better position to ex- 
press an opinion as to cause and effect than a 
mere medical expert, 2nd unexplained failure 
to call him weighs heavily against the petition- 

ex... Fused: w..Camimidee, ...2.3-.2.0005- ee 64 
The right of employers under R.S. 34:15-40 to be 
reimbursed from third-party tort feasors exists 
only when such third-party is legally liable to 
the injured employee. Dugan Bros. and Robin- 

SORA: cwtsinndiewaendiancne ail ge calmed 70 
Congressional awards for injuries occasioned by 
negligent acts of agents of the U. S., are volun- 
tary payments, and are not such a “recovery” 
from a third-party tort feasor as to entitle an 
employer to reimbursement under R. S. 34:15- 

40. Dugan Bros. and Robinson ................. 70 
Where the proofs leave it unsettled as to which of 
several possible situations, some compensable 
and some not, caused the death of the eraployee, 
compensation will not be awarded. Brooks v. 

, Besem Wardouse: «occ ics cucccsccescuen 114 
An employee cannot, after an award and payment 
for permanent disability, recover corapensation 
for temporary disability and medical expenses 
incurred as the result of an operation voluntar- 
ily undertaken in an effort to cure or lessen the 

disability. Sassarro v. Wright ................ 123 
An employee cannot recover for temporary dis- 
ability or medical expenses arising out of injury 
for which permanent disability has previously 
been awarded, unless there is an inercased per- 

manent disability. Sassarro v. Wright ......... 123 
Compensation can be allowed only where a definite 
event, apart from the resulting disability, can 
be fixed as the cause of the disability; ctherwise, 
there is no “accident” within the meaning of the 

act. Butts v. General Motors ................... 134 
R.,S. 34:15-64 limits the counsel fee that can be 
awarded in the Bureau, whether against the em- 
ployer or against the employee, to 20% of the 
award or 20% of the amount by which the 
a exceeds the offer made. Parker ‘v. Roeb- 

i Rea ies 
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In the absence of proof to the contrary, disability 
from an occupational disease arises on the date 
when the employee ceases to be exposed. Koval 
v. Natural Products 

Proof of an assault without more, though occurring 
in the course of employment, fails to establish 
the statutory requirement that the accident arose 
out of the employment. Bobertz v. Bd. of Educa- 
tion 

On an application to decrease a disability compensa- 
tion allowance, the burden is on the respondent. 
Viturello v. Blanchard Bros. ............+++++: 231 

A presumption exists in favor of petitioner that total 
disability continues from the time of the original 
award. Viturello v. Blanchard 

The fact that petitioner’s general health is improving 
or that he was able to obtain some gainful em- 
ployment does not necessarily mean he is not 
totally disabled in the sense of the statute. Vit- 
urello v. Blanchard 

An injured employee need not be completely dis- 
abled in order to obtain compensation beyond 
the 400 weeks. Viturello v. Blanchard Bros. .... 

The transcript of the original hearing is not a part of 
the record and is not admissible as affirmative 
evidence on the hearing of a petition for in- 
ee or decreased disability Watts v. New- 
ar 

Psychoneurosis and conversion hysteria are recog- 
nized as real injuries which may result from 
industrial accidents. Watts v. Newark 

An act of an employee dutside the sphere of his em- 

ployment and not reasonably essential for his 

health and conducive’ to the proper conduct of 
his work, but merely for his own accomodation 
is not incidental to his employment even though 
the employer had in the past condoned or per- 
mitted such acts by the employee and others. 
Rosenberg v. Biboni 
injury resulting from a custom outside the 
sphere of employment, permitted to exist by the 
employer, is compensable only when such cus- 
tom created an additional hazardous cendition 
which, as such, and distinguished from the act 
of the employee himself, gave rise to the injury. 

Rosenberg v. Biboni 

A Judgment of the Compensation Bureau is res ad- 
judicata and conclusive on all facts and law in- 
cluding jurisdiction, unless appealed. Breheny 


163 


173 


ee 


231 


231 


231 


234 


298 


305 


judicata on all defenses which were known or 
should have been known at the time of the 
award. Breheny v. Essex 
The provision of R. S. 34:15-43 denying workmen’s 
compensation to pensioners is for the protection 
of the taxpayers, not the insurance carriers. 
Breheny v. Essex 
Where, on appeal, the Common Pleas Court finds 
the record is insufficient for a proper cetermina- 
tion, or that material evidence has been erron- 
eously excluded, the court will remand the case 
to the Bureau for further proceedings. Huber v. 
New England 
Held, though petition did not allege aggravation, 
court erred in refusing to admit evidence that 
the accident aggravated a pre-existing condition. 
Huber v. New England 
injury sustained by a barge employee in jump- 
ing from the dock to the barge while it was 
moored in navigable waters, is within the Fed- 
eral jurisdiction and is not compensable under 
the State Act. Hardt v. Cunningham 
Held, on the facts, the accidental blow lighted up and 
aggravated a preexisting entirely quiescent can- 
cerous condition, which thereafter spread rapid- 
ly causing the death of the workman, and there- 
fore the death is compensable. Milne v. Atlantic 
The extent of compensation awarded for several in- 
juries is not necessarily the sum of the separate 
disabilities but should be fixed by considering the 
separate disabilities collectively and with regard 
to their cumulative effect to determine the over- 
all percentage of disability. Cooper v. Cities 
Service 
R. S. 34:15-51 limiting the time for filing a petition 
for injury or death claims is jurisdictional and 
limits the time from the date of the accident 
etc., not the date of death of the empioyee. Val- 
entine v. Walter Kidde 
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Held, there being no evidence as to how the em- 
ployee’ met his death, the presence of his body 
at the pit of the elevator shaft, bearing injuries 
which would result from a fail down the 
raises a legitimate inference, under the circum- 
stances here present, that he died as a result 
of a fall down the shaft. Brooks v. Essex Ware- 
GMMIE oo ois i Slate wise esr wwdveanelen mae haaee se 

Held, the proof and inference of head injuries, raised 
by the facts, is not overcome by proof that there 
was no mention made thereof for a long period 
of time thereafter. Dorion v. Federal 

Held, employee’s coronary condition was induced 
by fear, apprehension, and excitement founded 
upon a situation which actually confronted him 
arising out of and in the course of his employ- 
ment, and hence his injury is compensable. 
Denton v. Otis Elevator 


WITNESSES 
The common law and statutory privilege against 
self incrimination is deemed waived if not 
claimed by the witness. State v. Grundy ...... 
ZONING 

An ordinance barring gasoline “filling stations” in 
a light business zone, if reasonable, is within the 
statutory powers conferred on a municipality. 
Albright v. Bloomfield 
The fact that the non conforming use sought would 
render the lands more valuable is not per se a 
sufficient reason for granting a variance. Al- 
bright v. Bloomfield 
The decision of the Board of Adjustment is pre- 
sumed fair and correct. Albright v. Rloomfield 

An ordinance which does not provide for appeal to 
a board of adjustment cannot be a valid zoning 
ordinance under the Zoning Statutes. Finn 

v. Clifton 
While R.S. 40:55-34 extends the time required for 
publication of a new zoning ordinance, or an 
amendment or repeal of an existing zoning or- 
dinance, to 10 days, it does not apply to an 
amendment of an ordinance in the course of 
passage; 2 days is all that is required for the 
latter. Stirling v. Plainfield 
The ordinance prevailing at the time of decision by 
the appellate court is controlling. Krugman 

v. Clifton 
There is no appeal to the local governing body from 
the judgment of the Board of Adjustment. 
Lynch v. Hillsdale 
The Board of Adjustment is a statutory creation 
and its powers and jurisdiction are delineated 

in the statute. Lynch v. Hillsdale 
The governing body cannot grant a variance; it 
can only approve or disapprove a variance re- 
commended by the Board of Adjustment. 
Lynch v. Hillsdale 

A use which is not the proper subject of a perma- 
nent variance is not permissible for a limited 
period. Lynch v. Hillsdale 

A temporary non-conforming use is not vermissible 
merely because it will supplant a conforming 
use deemed more obnoxious by the governing 
body. Lynch v. Hillsdale 

A preexisting non-conforming use may not be en- 
larged or altered simply because the new use 
would be no more harmful than the old. Lynch 

v. Hillsdale 
The ordinance in effect at the time of the disposi- 
tion of the cause by the appellate court gov- 
erns. Ridgewood v. Board of Adjustment 
Burden is upon applicant to show the Board acted 
arbitrarily in denying his application for a per- 
mit under the ordinance. Ridgewood v. Board 

of Adjustment 
No legal rights arise by reason of the issuance of an 
unauthorized building permit, even though 
work be done thereunder. Giordano v. Mayor, 
etc. 

A zoning ordinance which arbitrarily takes from a 
property owner the only use to whicn property 
could economically be put, will be set aside. 
Ridgefield v. Ridgefield 
Though all the surrounding lot owners desire a 
zoning restriction, that is no reason for its en- 
actment unless they are adversely affected by 
the use sought to be prohibited. Ridgefield v. 
Ridgefield 

A zoning ordinance may be amended so as to ex- 
clude gas stations within a reasonable dis- 
tance of theatres. Sun Oil v. Bradley 
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